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Subject:
Award of Contract — Waste to Energy Facility Operator
Contract No. 134-0171-P (LN)

Department: Staff Member Responsible:
Solid Waste / Purchasing Kelsi Oswald / Candy Mancuso

Recommended Action:

| RECOMMEND THE BOARD OF COUNTY COMMISSIONERS (BOARD) AWARD THE CONTRACT FOR
OPERATION OF THE WASTE TO ENERGY FACILITY TO COVANTA PROJECTS LLC (COVANTA)
MORRISTOWN, NEW JERSEY.

IT IS FURTHER RECOMMENDED THE CHAIRMAN SIGN THE AGREEMENT AND THE CLERK ATTEST.
Summary Explanation/Background:

The purpose of this competitive process is to establish a long term service agreement with a qualified contractor to
operate and maintain the Waste to Energy (WTE) Facility which converts municipal solid waste into electrical
energy. The current WTE Operations and Maintenance Service Agreement expires on December 31, 2014.

This competitive process contained two separate and distinct steps; the first step determined which firms were
qualified to operate and maintain the plant. The second step involved simultaneous negotiations with firms deemed
qualified, development of a service agreement and the request for pricing submittals at a date and time certain.

On May 20, 2014, the Board approved the ranking of firms from the first step of the competitive process (Request
for Qualifications) and authorized staff to proceed to the second step of the process with the two (2) firms deemed
qualified, Covanta and Wheelabrator. Three (3) negotiation meetings were held with each qualified firm; from the
discussions held at these meetings, a long term service agreement was developed. Covanta and Wheelabrator
submitted their pricing proposals on October 2, 2014. Recommendation for award is based on the firm providing
the lowest net present value proposal. The pricing received from Covanta is as follows:

Technical Recovery Plan | .
Processing Fee Management Fee | Nét Present Value
Covanta $19.49 $10,000,000.00 $159,374,512.79

The Technical Recovery Plan Management Fee relates directly to the management of all repair and replacement
projects contained in the service agreement. Covanta is paid to inspect, test, develop work scopes, obtain bids for
equipment and subcontractors, and manage construction and installation of the projects, a summary of which is
attached.

The Net Present Value is a calculation representing how much funding would be required today to pay for the
annual processing fee and Technical Recovery Plan Management fee for the initial contract term of ten (10) years.
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The total estimated value of this Contract is $450,000,000.00. The total estimated value is based on the current
amount of solid waste received at the WTE Facility and includes:

e Per ton processing fee, including annual escalation based on industry cost indices over the term as
outlined in the service agreement

¢ Contractor's share of electrical energy and recovered materials revenues, maintenance of capacity credit,
pass-through costs (chemicals, utilities, etc.)
Technical Recovery Plan Management Fee
Maximum $150,000,000.00 budget for the Technical Recovery Plan to perform various projects providing
for the restoration of the Facility necessary to meet the required capacity commitment and for the
contractor to meet the performance guarantees in the Service Agreement.

The WTE Facility Operator Contract provides for the operation, maintenance, and management of the WTE Facility
for ten (10) years with provision for two (2) five (5) year term extensions. The County will coordinate a pre-
commencement meeting after Board consideration and approval. The pre-commencement meeting will require
submittal of performance security from Covanta and Covanta and Solid Waste staff to review the staffing plan,
transition plan and technical recovery plan. Upon receipt and approvatl by Solid Waste staff, these documents will
be incorporated into the Service Agreement and a Notice to Proceed (NTP) will be issued.

Fiscal Impact/Cost/Revenue Summary:
Estimated Expenditure for ten (10) years not to exceed $450,000,000.00

The Contract will be funded through the Solid Waste Enterprise Fund

Exhibits/Attachments:

Contract Review

Service Agreement (Available for view through Board Records)
Summary Project List

Contract Cost Worksheet
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Part A Projects — Details
e CIVIL/SITE /BUILDINGS

@]

Q 0 0O

Residue Storage and Processing Building (“RSPB”) Internal Repairs
RSPB External Repairs

Demolish Lime Softening System

Contractor laydown area

Clean, remove and repair flooring under ash conveyors, evaluate drainage

e REFUSE RECEIVING AND STORAGE AREAS

O
o}
o]
o]

Refuse Pit Repairs

Refuse Crane Repair

Crane Pulpit Chairs

Improved Lighting around Refuse Crane Pulpit

¢ STOKER, GRATES, BOILERS AND COMBUSTION CONTROL

000 000O0O0

Boiler and Header Support and Hanger Replacement
Boiler Tubing Assessment

Boiler Supports and Penthouse Inspection and Repairs
Grate Bars

Stoker

Gas Burners

Man Ways, Inspection Ports and Doorways

Silencers

e AIR POLLUTION CONTROLS

O 0 0O

O

Stack Liner Repair

Controls for Air Pollution Control System Repair and/or Replacement
Carbon Flow Monitoring and Tie Alarm

Spray Dry Absorbers (SDAs)

Fabric Filter Baghouses

o TURBINE GENERATORS

o

TG-1 Steam Path Replacement

e ASH COLLECTION, TRANSFER, AND TREATMENT SYSTEMS

o
o

Pugmills
Ash Conveyance Systems

¢ INSTRUMENTATION AND CONTROLS

o]
O
o]
o]

Distributed Control System
CEMS Software
DCS/CEMS Connections
Data Connection to Facility

e ELECTRICAL SYSTEMS

O
o]
(o]

0 0 00O

O

Cable Tray and Conduit Inspection and Repairs

Electrical Receptacle / Junction Box Inspections and Repairs
Lighting Improvements

Emergency Lighting Replacement

Grounding System Inspections and Repairs

Cooling Tower Lightning Protection

13kV Breaker Replacement

4160 Volt Breaker Replacements

BUS Upgrade

e MECHANICAL SYSTEMS

Q

00 0O 00000 O0CO0OO0

Lime Slaking System Replacement

Piping Inspection, Repair, Insulation and Lagging

Cooling Tower Fill and Basin Refurbishment

Circulation Water Spare Pump

Painting

Parasitic Load Reduction

Service Air Additions

Water Service Additions

Plant-wide Communication System

Underground Fire Protection System Piping Repair and/or Replacement
Review Recommendations from Several Studies of the Compressed Air System
Wastewater Management
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Part B Projects

(Required Testing)

Surface Condensers

Bypass Condensers

Steam Turbine-Generators

Feedwater Heaters

Deaerators

Steam Drums

Electrical Transformers

480V Motor Control Centers and Refuse Crane Control Panels
4.16kV Motor Control Centers and Switchgear, and 480V Switchgear
230kV Circuit Breakers and Switches in Main Switchyard
Lightning Protection System

Electrical Power Systems Documentation and Analysis

Part C Projects
¢ Consulting Engineers Punch List (approximately 600 items)
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PINELLAS COUNTY WTE OPERATIONS AND MAINTENANCE RFP COST EVALUATION

BID RESULTS Covanta Wheelahrator
Processing Fee (S/ton) $19.49 $26.00
Technical Recovery Plan Management Fee $10,000,000.00 $5,209,000.00
Net Present Value for 10-Year Term $159,374,512.79 $204,597,567.35




WASTE TO ENERGY FACILITY OPERATOR
RFP NO. 134-0171-P (LLN)

SERVICE AGREEMENT

BETWEEN

PINELLAS COUNTY, FLORIDA

AND

Covanta Projects, LLC
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SERVICE AGREEMENT

THIS SERVICE AGREEMENT (this “Agreement” or this “Service Agreement™) is

made and entered into as of this Day of , 2014, by and between

Covanta Projects, LLC, a Delaware Limited Liability Company | having its principal place of business at

(formerly known as Covanta Projects, inc.)
445 South Street and authorized to do business in the State (the “Contractor”), and PINELLAS
Morristown, NJ 07960

COUNTY, FLORIDA (the “County”), a political subdivision of the State of Florida, acting by

and through its Board of County Commissioners. The Contractor or the County or both may be
referred to herein as the “Party” or the “Parties”, as the context of the usage of such term may
require. Capitalized terms used in this Agreement shall have the respective meanings assigned to
such terms in Section 2 of this Agreement.
RECITALS
WHEREAS, the County owns a mass burn, resource recovery Facility and currently
contracts with a private operator to manage, operate and maintain the Facility pursuant to that

certain Service Agreement dated January 23, 2007, as amended (the “Prior Agreement”), that is

scheduled to expire on December 31, 2014, unless terminated earlier pursuant to its terms;
WHEREAS, the County issued a Request for Qualifications on March 14, 2014 (“RFQ”)
for the purpose of soliciting companies possessing the qualifications and experience specified in
such RFQ to receive and respond to a draft request for proposals tor the management, operation,
repair and maintenance of the Facility;
WHEREAS, the Contractor, in response to said RFQ, submitted a statement of
qualifications describing, among other things, its experience and interest in being selected to

perform such service;
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WHEREAS, the Contractor was notified by the County that it was a Qualified
Respondent and was invited to receive a draft request for proposals dated and issued on June 16,
2014 (“DREP”), and participate in the procurement process, together with other Qualified
Respondents;

WHEREAS, the Contractor, together with the other Qualified Respondents, participated
in meetings and negotiations relative to the DRFP documents, including an attached draft service
agreement relative to the management, operation, Repair or Replacement and maintenance of the
Facility;

WHEREAS, pursuant to such meetings and negotiations, the DRFP documents and

attached service agreement were finalized and a final RFP dated. m 22 2014
(“FRFP”) was issued to the Qualified Respondents onmwm, including the

Contractor, for proposals based on such FRFP documents and the negotiated and attached
Service Agreement;

WHEREAS, the Contractor, in response to the FRFP, submitted its pricing with respect
to such negotiated and finalized Service Agreement;

WHEREAS, the County has selected the Contractor, in reliance on (a) the Contractor’s
submissions and representations in résponse to the RFQ and (b) the Contractor’s proposal in
response to the FRFP and the negotiated and finalized Service Agreement;

WHEREAS, the County desires to engage the services of the Contractor to perform
management, operation, Repair or Replacement and maintenance of the Facility in accordance
with the terms and conditions of this Service Agreement, and the Contractor desires to perform

such services under such terms and conditions for the compensation provided herein; and
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WHEREAS, on or prior to the Contract Date, the Guarantor shall have executed and
delivered the Guaranty set forth in Schedule 10 (Guaranty) to the County’s Authorized
Representative to guaranty the Contractor’s performance of its obligations under this Agreement.

NOW, THEREFORE, in consideration of the mutual promises and covenants of each to
the other contained in this Agreement and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Contractor and the County do hereby covenant

and agree as follows:
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SECTION 1

THE SERVICE AGREEMENT

Section 1.1 Purpose.
The purpose of this Agreement is to define the terms and conditions by which the
Contractor shall manage, operate, Repair or Replace and maintain the Facility commencing on

the Commencement Date through the Term.

Section 1.2 Effective Date.

This Agreement shall be effective commencing on the Contract Date.

Section 1.3 Cooperation.

The Parties shall act in good faith, cooperate and exercise all reasonable efforts in the
performance of their respective obligations and exercise of their respective rights under this
Agreement to facilitate the timely and effective implementation of this Agreement. The Parties
also agree in good faith to resolve disputes, if any, in an equitable and timely manner so as to

avoid, where feasible, the need for more formal resolution.

Section 1.4 Entire Agreement.

The following Schedules are attached to and made a part of this Agreement:

SCHEDULES
Schedule 1 Description of the Facility and Facility Site
Schedule 2 Performance Guarantees
Schedule 3 Performance Calculations and Test Procedures
Schedule 4 Determination of Processible Waste Higher Heating Value
Schedule § Adjustment Factor
Schedule 6 Reporting Requirements

1-1



Schedule 7
Schedule 8
Schedule 9
Schedule 10
Schedule 11
Schedule12A
Schedule 12B

Schedule 12C
Schedule 13
Schedule 14
Schedule 15

Schedule16A
Schedule 16B
Schedule 17
Schedule 18
Schedule 19
Schedule 20
Schedule 21
Schedule 22
Schedule 23

Utility and Reagent Utilization Allowances
Form of Performance Bond

Form of Irrevocable Letter of Credit
Guaranty

Insurance

Form of Contractor’s Monthly Invoice

Form of Contractor’s Projects and Additional Services
Invoice

Form of Contractor’s Annual Reconciliation Invoice
Staffing Plan

County Permits

Customer  Service

Non-Process Maintenance and

Standards

Required Equipment and Spare Parts Inventory List
Critical Spare Parts

Transition Plan

Design and Construction Monitoring and Review
Technical Recovery Plan

County’s Minimum Water Quality Delivery Standards
Form of Affidavit and Release

Codes and Standards

Disclosures

This Agreement, including the recitals hereto and the foregoing Schedules, constitutes the
entire Agreement, and the Parties agree that the terms, conditions and provisions of this
Agreement, inclusive of the Schedules, and any amendments that may arise as a result of the
terms and conditions of this Agreement, shall govern the obligations of the Parties with respect
to the management, operation, Repair or Replacement and maintenance of the Facility and the

Facility Site. To the extent that there is any conflict or inconsistency between the provisions of
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the body of this Agreement and the provisions of any Schedule, the body of this Agreement shall
govern and control.

To the extent the RFQ or the FRFP, or both, or any attachments thereto, including the
draft service agreement, are inconsistent with this Agreement, including all Schedules thereto
and any amendments to this Agreement or the Schedules, or both, this Agreement, including all

Schedules thereto and any amendments to the same shall govern and control.



SECTION 2

DEFINITIONS

Section 2.1 Definitions.
The following are definitions of certain terms used in this Agreement:

“Acceptable Operating Condition™ shall mean Equipment that (a) is functional, (b) meets

applicable industry minimum Codes and Standards, or is normally grandfathered in because it
does not meet Codes and Standards that were updated but it did not need to be replaced at such
time, (c) is not beyond the OEM’s stipulated useful life, (d) is supported either by the OEM or
after-market suppliers, and (e) may or may not be in need of current Repair or Replacement;
provided, that if such Equipment is in need of current Repair or Replacement, the expected
Maximum Project Price of such Repair or Replacement does not exceed twenty thousand dollars
($20,000.00).
“Adjustment(s)” shall have the meaning attributed to such term pursuant to Sections 8.4.

“Adjustment Factor” has the meaning specified in Schedule 5 (Adjustment Factor).

“Administrative Permit Requirement(s)” shall have the meaning specified in Section

3.7.1.

“Affiliate” means a corporation or other business entity controlled by, controlling or
under common control, directly or indirectly with, the Contractor.

“Agreement” shall have the meaning set forth in the opening paragraph of Service
Agreement identifying the Parties hereto which includes all Schedules and properly authorized
written amendments, if any, thereto.

“Allowance” or “Allowances” shall mean, collectively, all Utility and Reagent
allowances defined in Schedule 7 (Utility and Reagent Utilization Allowances).
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“Annual Processing Guarantee” means the quantity of Processible Waste that the Facility
is guaranteed by the Contractor to accept and Process in any Billing Year as specified in
Schedule 2 (Performance Guarantee), pro rata for a Billing Year less than a full twelve (12)

Months.

“Applicable Law(s)” means every applicable federal, State, County, or local law, code
(including Codes and Standards), rule, constitution, mandate, statute, regulation, ordinance,
municipal charter provision, order, decree, Permit, license, judgment, or other governmental
requirement or resolution, the common law arising from final, non-appealable decisions of
Governmental Authorities in the United States, and any interpretation or administration of any of
the foregoing by any Governmental Authority, which applies to the services or obligations, or
both, of either Party under this Agreement, whether now or hereafter in effect.

“Approved Outage Work™ means the scope of work scheduled to be performed during the

Facility outages occurring in November and December 2014 that has been prepared by the Prior
Contractor and approved by the County, as the same shall be provided by the County to the
Contractor’s Authorized Representative.

“As-Built Drawings” means the as-built or record drawings that reflect the actual
conditions of the Work as constructed or installed (a) as part of any Project implemented under
this Agreement, (b) as a Repair or Replacement or (c) as a change to the Facility pursuant to
Section 10, as the same are performed by or through the Contractor pursuant to this Agreement.

“Audited Financial Statements” means a balance sheet, income statement and statement

of changes in financial position for the Guarantor’s applicable fiscal year, in each case prepared
in accordance with generally accepted accounting principles (“GAAP”), consistently applied or

any internationally accepted principles or standards replacing or intending to replace GAAP, and
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audited by a nationally or regionally recognized firm of independent certified public accountants
in accordance with generally accepted auditing standards (“GAAS”) in the United States and
accompanied by such firm’s written audit opinion to the effect that such statements fairly present
the Guarantor’s financial position and the results of operations set forth therein.

“Authorized Representative(s)” means the County’s Authorized Representative and/or

the Contractor’s Authorized Representative as the context of the usage of such term may require,
as such Authorized Representative is designated pursuant to Section 15.8.

“Average Recovered Materials Revenues” shall mean the quotient determined by

dividing (a) the aggregate amount of all Net Revenues for Recovered Materials recovered and
sold by the Contractor during the preceding twelve (12) consecutive Billing Months on a rolling
basis (or such shorter time period if less than twelve (12) Billing Months) by (b) the number of
Tons of Recovered Materials recovered and sold by the Contractor during the preceding twelve
(12) consecutive Billing Months on a rolling basis (or such shorter time period if less than twelve
(12) Billing Months).

“Base Delivery Amount” means, with respect to a full Billing Year, eight hundred ten

thousand (810,000) Tons of Processible Waste and, with respect to a Billing Year that is less
than a full twelve (12) Months, a pro rata portion of such amount based on the number of Months
in the Billing Year.

“Best_Evaluated Bidder” means a bidder that the Contractor and the County or its

Consulting Engineer, each acting reasonably, has determined (a) is willing to perform the work
with respect to which such bidder has competitively bid, (b) is capable and qualified to perform
such work through demonstrated experience, (c) has a proven record of producing a quality

product and delivering the same in a timely manner, (d) whose price is competitive, if not the
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lowest evaluated price bid, and (e¢) whose terms and conditions for contract are reasonably
acceptable to the Contractor and the County or its Consulting Engineer.

“Bid Evaluation Report” shall have the meaning specified in Section 10.6.3.3.

“Billing Month” means each calendar month in each Billing Year, except that (a) the first
Billing Month shall begin on the Commencement Date and end at the end of the last Day of the
month in which such Commencement Date occurs and (b) the last Billing Month shall end
concurrently with the end of the Term, or, as applicable, the date of termination of this
Agreement.

“Billing Year” means a Fiscal Year, except that (a) the first Billing Year shall commence
on the Commencement Date and end at the end of the Fiscal Year in which the Commencement
Date occurred and (b) the last Billing Year shall end concurrently with the end of the Term or, as
applicable, the date of termination of this Agreement.

“Board of County Commissioners” means the Board of County Commissioners of

Pinellas County, Florida, which is the governing body of the County.

“Boiler Availability” means the percentage of on-line availability of each of the three (3)

Facility boiler units as determined and reported to the County on a Monthly basis but applied, for
purposes of the application of this definition, on the basis of a twelve (12) Month rolling average,
which shall be calculated for the previous twelve (12) Month period as follows: (a) the total
number of hours in the previous twelve (12) Month period the boiler either (1) operated, (2) was
capable of being operated or (3) if incapable of being operated, could be returned to service and
be capable of being operated within one (1) hour, divided by (b) the total number of hours in the
previous twelve (12) Months, with the quotient calculated pursuant to (a) and (b), multiplied by

(c) one hundred (100). The foregoing calculation shall be performed on a boiler unit by boiler
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unit basis. The three boiler unit percentages shall then be averaged to determine the Facility’s
on-line boiler percentage availability for such previous twelve (12) Month period. Boiler
availability measurement and calculation shall be regardless of whether Processible Waste is
received and available to be Processed. For purposes of Section 8.4.1 and 12.2.9, the minimum
Boiler Availability percentage to be achieved shall be eighty-five percent (85%).

For clarity purposes: (a) a boiler unit undergoing maintenance that cannot be completed
within one (1) hour is not considered to be available and (b) the number of hours in a Month
during which there is a major turbine generator outage which turbine generator is fed steam
generated by the particular boiler shall not be counted.

“Btu” means British thermal unit.

“Business Day” means each Monday, Tuesday, Wednesday, Thursday and Friday, which
is not a Legal Holiday.

“Capacity Maintenance Credit” means the applicable amount payable, if at all, by the

County to the Contractor relative to the achievement of certain Electric Capacity factor
requirements, all as more specifically addressed in Sections 8.2.4 and 8.3 4.

“Carbon Utilization Allowance” shall have the meaning specified in Schedule 7 (Utility

and Reagent Utilization Allowances).

“Change(s) in Law” means either (a) the enactment, adoption, promulgation,

modification or repeal, after the Proposal Date, of any Applicable Law or any change in
interpretation thereof by any Governmental Authority or (b) the imposition, after the Proposal
Date, of any conditions on the issuance, modification or renewal of any Permit that, in the case
of either (a) or (b), (1) affects the Contractor’s performance of the Work, (2) increases the

Contractor’s costs to perform the Work, (3) affects the County’s performance of its obligations
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hereunder or (4) increases the County’s costs to perform such obligations, by establishing, in the
case of (1), (2), (3) or (4), requirements that are more burdensome than the most stringent
requirements:
(i) in effect on the Proposal Date; or
(ii)  agreed to by the County and the Contractor in any applications for
Permits, other than any requirements set forth in said applications to
comply with Applicable Laws.

For purposes of part (a) of this definition, no enactment, adoption, promulgation or
modification of any Applicable Law shall be considered a Change in Law if, as of the Proposal
Date, such Applicable Law was (x) officially proposed by the responsible Governmental
Authority and published in final form in the Federal Register or equivalent federal, State or local
publication and thereafter becomes effective without further action or (y) enacted into law or
promulgated by the appropriate Governmental Authority before the Proposal Date, and the
comment period with respect to which expired on or before the Proposal Date and any required
hearings concluded on or before the Proposal Date in accordance with applicable administrative
procedures and which thereafter becomes effective without further action.

The enactment into law of (a) any Discriminatory Tax law or (b) any federal, State or
local, user fee or assessment, or both, after the Proposal Date, and with respect to clause (b),
having application to the Contractor as the operator of the Facility, shall be considered a Change
in Law. In no event, however, shall any other change in tax law (other than the enactment into
law of a Discriminatory Tax law), federal, state, local or otherwise, be considered a Change in

Law.
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“Codes and Standards” means (a) those applicable technical or numerical codes and

standards referenced in this Agreement, including Schedule 22 (Codes and Standards), (b) those
applicable codes and standards of technical societies, organizations or associations not otherwise
referenced in Schedule 22 (Codes and Standards), and (c) all applicable provisions of all
national, state or local established rules for the Work that, in each case, must be adhered to by
Contractor by Applicable Law in the performance of the Work. Changes to Codes and Standards
after the Proposal Date shall constitute a Change in Law provided such changes meet the
requirements of the Change in Law definition.

“Commencement Date” means the date the Contractor commences operation of the

Facility, which date shall be the earlier to occur of (a) the date provided by the County in the
Notice given to the Contractor to commence operations and maintenance of the Facility, which
shall be no sooner than thirty (30) Days following the date of the Notice, or (b) 12:00am, January
1,2015.

“Committed Capacity” shall have the meaning specified in the Power Purchase

Agreement.

“Communication Plan” shall have the meaning specified in Section 3.33.

“Confidential Information” shall have the meaning set forth in Section 15.6.

“Consulting Engineer(s)” means one or more nationally recognized consulting

engineering company(ies) selected and retained by the County with demonstrated experience in
the area of waste-to-energy, resource recovery facility construction, operation and maintenance.
The County’s Authorized Representative shall give the Contractor’s Authorized Representative

Notice of the name of the County’s consulting engineering company(ies) on or about the
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Contract Date and the name of any replacement consulting engineering company(ies) on or about
the time such replacement shall occur during the Term.

“Contract Date” means the date on which this Agreement is executed and delivered by
both of the Parties as set forth in the opening paragraph of this Agreement identifying the Parties
hereto.

“Contractor” shall have the meaning ascribed to it in the opening paragraph of this
Agreement identifying the Parties hereto.

“Contractor’s Authorized Representative” means the Contractor’s representative

designated pursuant to Section 15.8.

“Contractor Fault” means (a) any breach, failure, nonperformance or noncompliance by

the Contractor (including the acts or omissions of a Subcontractor) with the terms and provisions
of this Agreement for any reason except to the extent such breach, failure, nonperformance or
noncompliance is caused by the occurrence or continuing effect of a Force Majeure or County
Fault or (b) any negligence or willful misconduct of the Contractor or any agent, officer,
employee or Subcontractor (at any tier) of or to the Contractor, or any or all of the foregoing,
which, in the case of (a) or (b) of this definition, (1) prevents or, individually or cumulatively,
materially interferes with or materially delays the Contractor’s or the County’s performance of
its obligations, (2) deprives the County of any of its material rights or (3) increases the County’s
costs of performing its obligations or reduces its revenues, in any case, under this Agreement;

provided, however, to the extent such breach, failure, nonperformance or noncompliance by the

Contractor with the terms and provisions of this Agreement is addressed in this Agreement, the
remedies in this Agreement shall govern.

“Contractor Permit(s)” shall have the meaning specified in Section 3.6.
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“Control” or “Controlling” means the possession, direct or indirect, of the power to direct

or cause the direction of the management or policies, or both, of the Contractor, the Guarantor,
any Affiliate or other Entity relative to the Facility or the Facility Site, or both, or the
Contractor’s management, operation or maintenance (or any or all of the foregoing of the
Facility or the Facility Site, or both,) whether through the ownership of voting securities, or a
member or partnership interest, by contract or otherwise.

“Cost Records” shall have the meaning specified in Section 3.15.2.

“Cost Substantiation” means documentation reasonably acceptable to the County

provided by the Contractor’s Authorized Representative to support any Direct Cost incurred or to
be incurred by the Contractor resulting from the implementation of a Project, Pass Through Cost
or other cost identified under this Agreement for which Cost Substantiation must be supplied.
Such documentation shall describe the Direct Costs, and shall include a statement identifying in
reasonable detail (a) the reason for incurring such Direct Costs, (b) the amount of such Direct
Cost, (c) the act, event or condition and Section under this Agreement giving rise to the
Contractor’s right to incur such Direct Cost and (d) that such Direct Cost is at a fair market value
price for the service provided or materials supplied (it being understood that such services or
materials may be provided or supplied by an Affiliate). If the County’s Authorized
Representative does not object, in writing, to any such documentation provided by the
Contractor’s Authorized Representative within the applicable time period prescribed by the
Local Government Prompt Payment Act, such Direct Costs shall be deemed accepted by the
County and shall be payable in accordance with the terms of this Agreement. With respect to
Direct Costs incurred by the Contractor, the amount shall be increased to provide for the

payment of a Markup only when expressly authorized pursuant to the terms of this Agreement
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(by the addition of the term “inclusive of Markup”). Any documentation provided by the
Contractor’s Authorized Representative shall include copies of all invoices or charges, together
with any additional documentation of such costs or expenses incurred which the County deems
reasonably necessary, in accordance with GAAP, to verify the amount of such costs and
expenses and to demonstrate the basis for the amount claimed. The County reserves the right to
have such documentation audited by the County or a third party auditing firm, in either case, at
the County’s sole cost and expense.

“Cost to Cure” has the meaning set forth in Section 6.4.

“County” shall have the meaning ascribed to it in the opening paragraph of this
Agreement identifying the Parties hereto.

“County Administrator” shall have the meaning specified in the Pinellas County Charter.

“County’s Authorized Representative” means the County’s representative designated

pursuant to Section 15.8.

“County Fault” means (a) any breach, failure, nonperformance or noncompliance by the
County with the terms and provisions of this Agreement for any reason except to the extent such
breach, failure, nonperformance or noncompliance is caused by the occurrence or continuing
effect of a Force Majeure or Contractor Fault or (b) any negligence or willful misconduct of the
County or any agent, officer, commissioner, employee, contractor, subcontractor at any tier or
independent contractor (including, without limitation, the Consulting Engineer) of the County
which, in the case of (a) or (b) of this definition, (1) prevents or, individually or collectively,
materially interferes with or materially delays the County’s or the Contractor’s performance of
its obligations, (2) deprives the Contractor of any of its material rights or (3) increases the

Contractor’s costs of performing the Work or reduces its revenues, in any case, under this
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Agreement; provided, however, to the extent such breach, failure, nonperformance or

noncompliance by the County with the terms and provisions of this Agreement is addressed in
this Agreement, the remedies in this Agreement shall govern.

“County’s Director of Risk Management” means the director of risk management for the

County and his or her successor as such successor, including any successor position or title, is
determined by the County Administrator.

“County Permits” shall have the meaning specified in Section 3.6 and Schedule 14

(County Permits).

“County Plan(s)” means those Solid Waste Operations Hurricane Preparedness Plan and

the All Hazards Emergency Response Plans, as the same may be amended, modified or
supplemented from time to time by the County.

“Critical Spare Parts™ means those Spare Parts required to be maintained at the Facility at

all times, as specified on the list attached hereto as Schedule 16B (Critical Spare Parts).

“Cure,” “Cures,” “Cured” or “Curing” means any Repair or Replacement, change,

modification, reconstruction, cure, remedy or correction to or on the Facility.

“Customer Service Standards™ means those standards specified in Schedule 15 (Non-

Process Maintenance and Customer Service Standards).
“Day” means a calendar day of time, beginning at midnight in the eastern time zone of
the United States coinciding with the calendar day, whether or not a Sunday or Legal Holiday.

“Deductible Amount” shall have the meaning specified in Section 3.22.1(i).

“Demobilization” means, upon the Contractor’s termination pursuant to Sections 13.2.1

and 13.4, the removal of the Contractor’s personal equipment (as opposed to Equipment) from

the Facility Site. In no event shall “Demobilization” include any activities associated with the
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termination, transfer, travel, meals, lodging or similar activities regarding the Contractor’s
employees, the employees of the Guarantor or any affiliate, or both or any subcontractor.
“DEP” means the Florida Department of Environmental Protection and any successor.
“Direct Costs” means, in connection with any cost or expense incurred by the Contractor,
the sum of:

(a) the incremental costs for each of the Contractor’s or its Affiliates’
employees whose work location for any Day is not the Facility Site but for such Day it is
changed to the Facility Site, the incremental costs of the Contractor’s or Affiliates’ payroll for
such Contractor’s or Affiliates’ employees based on the hours worked on the services directly
related to the performance of the Work for which Direct Costs are to be applied pursuant to this
Agreement; plus

(b) for each of the Contractor’s or its Affiliates’ employees whose daily work
location is the Facility Site, the incremental costs of the Contractor’s or Affiliates’ payroll for
such Contractor’s or Affiliates’ employees based on the hours worked on the services directly
related to the performance of the Work for which Direct Costs are to be applied pursuant to the
terms of this Agreement; plus

(c) the sum of payments of reasonable costs to Subcontractors necessary to
and in connection with the performance of the Contractor’s Work for which Direct Costs are to
be applied; plus

(d)  the actually incurred costs of Equipment, equipment (other than
Equipment), materials, direct rental costs and supplies purchased by the Contractor relative to the
Contractor’s Work for which Direct Costs are to be applied pursuant to this Agreement

(Equipment and equipment [other than Equipment] manufactured or furnished by and services,
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materials and supplies furnished by the Contractor or its Affiliates [to the extent permitted under
this Agreement] shall be considered purchased materials at their actual invoice cost, provided
such cost is an arm’s length fair market value cost for incorporation into or exclusive use at or
relative to the Facility); plus

(e) subject to Applicable Law, the actual costs of travel and subsistence
reasonably incurred by any employee of the Contractor performing the Contractor’s Work for
which Direct Costs are to be applied.

In the case of the preceding clauses (a) and (b) of the definition of “Direct Costs”, the
costs of the Contractor’s payroll shall consist of (i) the incremental or allocable portion of
compensation and fringe benefits, including vacation, sick leave, holidays, retirement, worker’s
compensation insurance and employer’s liability insurance, in each case, not otherwise provided
by the Contractor pursuant to the provisions of Section 11.3 and Schedule 11 (Insurance), (ii)
federal and State unemployment taxes, and (iii) all medical and health insurance benetfits
excluding retirees medical and health benefits. Direct Costs shall be based on actual costs or a
County approved rate schedule.

This definition shall be applicable whenever this term is identified in this Agreement
unless the Parties shall otherwise agree in writing. Further, in no event shall the Contractor’s
Direct Costs be duplicative of any other definition or provision for payment by the County of any
of the itemized costs specified in this definition. Finally, notwithstanding any provision in this
Agreement that may be construed to the contrary, Direct Costs shall neither be paid to the
Contractor nor applied under this Agreement to the extent such Direct Costs otherwise qualify

for inclusion as part of the Technical Recovery Plan Management Fee.
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“Director” means the Director of the Solid Waste Division of the Pinellas County

Department of Environment and Infrastructure and his or her successor.

“Discriminatory Tax(es)” shall mean a tax imposed on the Contractor by any federal,
State or local Governmental Authority having taxing jurisdiction over the Contractor which tax
is imposed on the Contractor because of the Contractor’s operation of the Facility which tax is
not levied consistently on other businesses based on operation.

“Diverted Waste” means Processible Waste delivered by or on behalf of the County, or

attempted to be delivered by or on behalf of the County, for Processing which Processible Waste
is not accepted or Processed due to Contractor Fault in accordance with Section 7.1.1.

“Draft Request for Proposals” or “DRFP” means the draft request for proposal and

service agreement provided to Qualified Respondents to the RFQ for their review and comments
which will be used to develop the FRFP.

“Early Award Period” means the period between the Commencement Date and January

1, 2015 if the Commencement Date occurs prior to January 1, 2015..

“Economic Benefit” means the financial value to an Entity relating to an Emission

Purchase and Sale Transaction, whether taking the form of cash, credits or other financial
instruments, less any and all actual and verifiable costs incurred by such Entity to the extent such
costs are directly attributable to the administration of reasonable activities associated with, and
necessary for, the realization and receipt of such financial value.

“Electric Capacity” means electric capacity as may be expressed in terms of KW or MW.

“Electric Capacity Payment(s)” means the Electric Capacity payments that the County

receives from the Electric Utility pursuant to the Power Purchase Agreement.
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“Electric Capacity Payment Damages” shall have the meaning specified in Section

8.4.1.1.

“Electric Energy” means electric energy as may be expressed in terms of kWh or MWH.

“Electric Energy Recovery Guarantee” shall have the meaning specified in Schedule 2

(Performance Guarantee).

“Electric Utility” means Duke Energy of Florida, and its successor, under the Power

Purchase Agreement, and such other electric utilities, power marketers or other Entities with
whom the County contracts or makes arrangements for the provision or purchase, or both, of (a)
electricity to or for the Facility, (b) Environmental Attributes, (¢c) Renewable Energy Benefits,
(d) Renewable Energy Production Incentives, (¢) Production Tax Credits, (f) Economic Benefits
or (g) other similar benefits, credits, subsidies, incentives or payments.

“Emergency” or “Emergencies” means an incident requiring immediate action on the part

of the Contractor, or as necessary and appropriate, the County or other Entity, that if not
immediately addressed and Cured, may reasonably be expected to result in: (a) imminent and
substantial damage, injury or loss (1) on or to the Facility or (2) to the safety, health or welfare of
Entities on, or in the vicinity of, the Facility or (b) a potential violation of a Permit.

“Emergency Plan” shall have the meaning identified in Section 3.8.

“Emission Purchase and Sale Transaction(s)” means the purchase, sale, lease, forward

sale, option, derivative, swap or other arrangement of any kind for (a) the transfer of title and
ownership of any amount of Environmental Attributes or Renewable Energy Benefits or (b) the
exchange, hedge, purchase, sale or transfer of any financial instrument whose underlying leases

are Environmental Attributes or Renewable Energy Benefits.
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“Entity” or “Entities” means without limitation, any individual, person, firm, corporation,

company (including limited liability), partnership (including general and limited), joint venture,
association, joint-stock company, trust (including business trusts), unincorporated organization,
Governmental Authority, and other entities.

“Environmental Attributes” shall mean any existing or future certificate, offset, credit,
allowance, permit, green tag, derivative or other tradable and transferable indicia, howsoever
entitled, created, represented, registered, generated, issued, allocated or otherwise required or
recognized (or both) by any Entity under Applicable Law, representing, on a per unit CO2e
basis, any measurable aspect, claim, characteristic or benefit identified, attributed to, required
for, or associated with (a) the collection, sorting, Processing or incineration of Solid Waste at the
Facility ( or any or all of the foregoing) or (b) the generation of a quantity of Electric Energy by
the Facility using Solid Waste as a generation feedstock. An Environmental Attribute includes
one or more of the following: (1) the right to emit one (1) CO2e Ton of a Greenhouse Gas; (2)
the direct or avoided reduction in any Greenhouse Gas, chemical, or other substance; (3) avoided
water use; (4) improved air quality; (5) as otherwise defined by any Entity; or (6) as agreed to in
writing by the Parties.

“Environmental Market Management Services” shall have the meaning identified in

Section 3.30.

“Environmental Regulations Performance Guarantee” means the environmental

compliance guarantee specified in Schedule 2 (Performance Guarantees).
“EPA” means the United States Environmental Protection Agency and any successor.
“Equipment” means all equipment and property constituting part of the Facility,

including operating and Processing equipment, communication devices, and computer hardware
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and software in use as of the Commencement Date, or procured or provided on or after the
Commencement Date through the Term by the Contractor or the County pursuant to this
Agreement for use at, on or associated with the Facility. Equipment shall not include Rolling
Stock, hand tools, office equipment or stand alone, personal computer hardware or software, or
both, to the extent that such personal computer hardware or software, or both, is not necessary
for the management, operation and maintenance of the Facility.

“Estimated Value” shall have the meaning specified in Section 3.14.

“Event of Default™ shall have the meaning specified in Section 12.

“FAC” means the Florida Administrative Code, as the same may be amended,
supplemented, replaced or superseded.

“Facility” means the Facility as described in Schedule | (Description of the Facility and
Facility Site) and all Repairs or Replacements, improvements and changes thereto.

“Facility Equipment List” shall have the meaning specified in Section 3.14.

“Facility Manager” means that individual designated by the Contractor pursuant to the

Staffing Plan who shall manage and supervise the Work and shall serve as a Contractor liaison
with the County.

“Facility Site” means the area as defined and depicted in Schedule 1 (Description of the
Facility and Facility Site).

“Ferrous Metal(s)” means magnetic metals contained in Residue.

“Ferrous Metal Recovery Guarantee” shall have the meaning specified in Schedule 2

(Performance Guarantees).

“Ferrous Metal Recovery System Availability Guarantee” shall have the meaning

specified in Schedule 2 (Performance Guarantees).
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“Final Punch List Items” shall have the meaning specified in Section 6.3.

“Final Request for Proposals™ or “FRFP” means the requests for proposals issued for bid

on, ;37_ (Zf?m by 4 232014, including the final Service Agreement.

“Final Scope of Work” shall have the meaning specified in Section 10.6.3.3.

“Final Value” shall have the meaning specified in Section 3.14.

“Fiscal Year” means the County’s fiscal year commencing on October 1 and ending on
the immediately succeeding September 30.

“Force Majeure” means any act, event or condition that (a) prevents or individually or in
the aggregate, delays the Contractor or the County from meeting, (b) increases the cost of
performing or (c) decreases the revenue from so performing, in the case of (a), (b), or (c), the
applicable Party’s obligations under this Agreement, to the extent such act, event or condition is
due to circumstances beyond the reasonable control of the Party asserting a Force Majeure as
justification for being prevented from meeting such obligations or the cause of such increased

costs or decreased revenue; provided, however, with respect to the asserting Party, such act,

event or condition is not the result of such Party’s failure to perform its obligations hereunder in
accordance with the terms and conditions of this Agreement and provided further, any decrease
in revenues shall not be recognized as a Force Majeure under this Agreement unless a
reimbursement of such revenues, in whole or in part, is expressly recognized under this
Agreement.

(1)  Subject to the terms and conditions of the immediately preceding paragraph of
this definition, the following acts, events or conditions are examples, but not limitations, of what

qualifies as a Force Majeure:
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(A) an act of God (except normal weather conditions for the geographic area
of the Facility Site), hurricane, tornado, epidemic, landslide, earthquake, flood, or similar
occurrence, fire or explosion (only if the fire or explosion is the result of sabotage), an act of the
public enemy, terrorism, war, blockade, insurrection, riot, restraint of government and people,
civil disturbance, sabotage or similar occurrence;

(B)  the order, injunction or judgment of any Governmental Authority,
including any exercise of the power of eminent domain, police power, condemnation or other
taking by or on behalf of any public, quasi-public or private entity; excepting decisions
interpreting federal, State and local tax laws; provided, that such order, injunction or judgment
shall not arise in connection with or be related to the negligence or wrongful action or inaction of
the Party relying thereon and that neither the contesting in good faith of any such order,
injunction or judgment nor the reasonable failure in good faith to so contest shall constitute or be
construed as a wrongful or negligence or the willful or wrongful action or inaction of such Party:

(C)  the suspension, termination, interruption, denial, failure to issue,
modification, or failure of renewal of any Permit, if such act or event shall not arise in
connection with or be related to the negligence or wrongful action or inaction of the Party relying
thereon, and that neither the contesting in good faith of any such order nor the reasonable failure
to so contest shall be construed as a negligence or wrongful action or inaction of such Party;

(D) a Change in Law;

(E)  the loss or inability to obtain any Utility services from any federal, State,
County or city public agency or private utility (Electric Energy, natural gas, water, wastewater,
fuel oil) having operational jurisdiction in the area in which the Facility is located meeting the

applicable standards specified in this Agreement and necessary for the operation and
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maintenance of the Facility, directly resulting in the partial or total curtailment of operations of
the Facility or the Work for reasons other than, as applicable, Contractor Fault or County Fault;

(F)  the failure of any Subcontractor, exclusive of any Affiliate, to furnish
services, materials, chemicals, Reagents, Utilities or Equipment on the dates agreed to; provided,
(i) such failure is the result of an act, event or condition outside of the Subcontractor’s
reasonable control, (ii) such failure materially and adversely affects the Contractor’s ability to
perform the Work, and (iii) the Contractor is not able reasonably to obtain substitute services,
materials, chemicals, Reagents, Ultilities or Equipment on the agreed upon dates;

(G)  the condemnation, taking, seizure, involuntary conversion or requisition of
title to or use of the Facility or Facility Site, or any material portion or part thereof by action of a
Governmental Authority;

(H)  any labor strike, work stoppage or slowdown or similar industrial or labor
action by the employees of the Contractor or its Affiliates performing Work at the Facility which
directly results in a material reduction or curtailment of Processing exceeding, for each such
event, thirty (30) continuous Days, it being agreed and understood by the Parties that up to and
including the first thirty (30) continuous Days of each such event shall be deemed to be the result

of Contractor Fault; provided, however, if the final adjudication by a court of competent

jurisdiction finds that such event was principally caused by the Contractor’s breach of any
applicable collective bargaining agreement the Contractor may have with its employees or its
employees’ collective bargaining or unit or the Contractor’s failure or refusal to negotiate with
its employees or unit in good faith, or both, such event shall be deemed as having arisen as a

result of Contractor Fault; and
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(I any labor strike, work stoppage or slowdown or similar industrial or labor
action by a Subcontractor performing Work at the Facility, provided that the Contractor is not
reasonably able to obtain in a timely manner substitute qualified labor to perform the applicable
services or to obtain substitute materials, chemicals, Reagents, Utilities or Equipment.

(2) None of the following acts, events or conditions shall constitute a Force Majeure
under this Agreement:

(A) an act, event or condition which to the extent caused by the negligence,
error, omission or wrongful or intentional action or inaction of (i) the Contractor, the Guarantor,
any of their Affiliates, any of their respective Subcontractors or any of their Affiliates or (ii) the

County, its subcontractors, agents and employees; provided, however, a Change in Law resulting

from the intentional act of the County shall nevertheless constitute a Force Majeure.

(B) any act, event or condition reasonably foreseeable prior to the occurrence
of such act, event or condition, which a diligent Party could reasonably have been expected to (i)
take into account in a reasonably timely manner prior to such occurrence and (ii) prevent or
adequately protect against using commercially reasonable efforts;

(C)  economic infeasibility, general economic conditions, interest or inflation
rates or currency fluctuations;

(D)  Equipment failure, except when due to acts, events or conditions
specifically enumerated herein as a Force Majeure.

(E) any order, injunction or judgment of any Governmental Authority
interpreting (as opposed to the enactment of) federal, State or local tax laws;

(F) reasonably anticipated weather conditions in the geographic area of the

Facility, other than those listed in (1) (A) of this definition;
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(G) changes in the financial condition of the County, the Contractor, the
Guarantor, Affiliates or any subcontractor (or, as applicable, any Subcontractor) or supplier
affecting the affected Party’s ability to perform its obligations under this Agreement;

(H) any impact of prevailing wage or similar law, customs or practices on the
Work, except to the extent any impact is due to a Change in Law;

O any replacement of any Subcontractor or Affiliate that results in increased
costs for any service, material, supply or chemical provided or to be provided under this
Agreement, except as provided in clause 1(F) above; and

Q)] the failure of the County or any contracted hauler to deliver Processible
Waste (in any amount) to the Facility which affects, either directly or indirectly, the Contractor’s
performance of the Work.

“FRCC” means the Florida Reliability Coordinating Council and its successor.

“Governmental Authority(ies)” means any federal, State, regional, city, county (including

the County), or local government, any political subdivision thereof, or any other governmental,
quasi-governmental (including NERC), judicial, public or statutory instrumentality, authority,
body, agency, commission, administration, bureau or court having jurisdiction over, as
applicable, (a) the Facility, (b) the Facility Site, (c) the transactions relative to the Facility, (d)
the performance of the Work, (e) obligations or the rights, or both, of the Parties under this
Agreement, (f) leases or property rights relative to the Facility Site or (g) the sale, purchase or
other disposition of commodities consumed, produced or generated by the Facility.

“Greenhouse Gas” or “GHG” shall mean the greenhouse gases defined by Applicable

Law.

“Guarantor” means Covanta Holding Corporation ,a  Delaware corporation.
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“Guaranty” means that certain Guaranty executed by the Guarantor in favor of the
County wherein the Guarantor guarantees the obligations of the Contractor, as set forth in
Schedule 10 (Guaranty).

“Hazardous Waste” means any material or substance which by reason of its composition

or characteristics is (a) hazardous waste as defined in the Solid Waste Disposal Act, 42 USC
§6901 et seq., as amended, replaced or superseded, and the regulations implementing same, (b)
material the disposal of which is regulated by the Toxic Substances Control Act, 15 USC §2601,
et seq., as amended, replaced or superseded, and the regulations implementing same, (c) special
nuclear or by-products material within the meaning of the Atomic Energy Act of 1954, or (d)
treated as hazardous waste under Applicable Law. If any Governmental Authority shall
determine that substances are hazardous or harmful to health when Processed at the Facility, then
any such substances or materials shall be Hazardous Waste for purposes of this Agreement.

“Hazardous Waste Contingency Plan” or “HWCP” shall have the meaning set forth in

Section 7.3.2.2.

“Higher Heating Value™ or “HHV™ means the Btu content or higher heating value of

Processible Waste as determined in accordance with Schedule 4 (Determination of Processible
Waste Higher Heating Value) as such Schedule may be revised by mutual agreement of the
Authorized Representatives.

“HHV Adjustment Factor” for a Billing Year means the adjustment to the Annual

Processing Guarantee as calculated in accordance with the formulas provided in Schedule 3
(Performance Calculations and Test Procedures).

“Indemnified Parties” shall have the meaning specified in Section 11.1.
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“Independent Engineer(s)” means one or more nationally recognized independent

consulting engineer(s) or firm(s) with demonstrated expertise in Solid Waste disposal and mass
burn resource recovery facilities, selected in accordance with the procedure set forth in Section

14.3.2.

“Industrial Water Treatment Facility” means the process equipment, chemicals, pumps

and storage tanks designed to treat the water from Pond A for use in the Facility, located
immediately to the east of the Facility, including the pump station and all transmission lines from
Pond A to the Industrial Water Treatment Facility, all of which is owned, operated and
maintained by the County.

“Initial Operating Period” shall have the meaning specified in Section 3.18.1.

“Initial Service Fee” shall have the meaning specified in Section 8.2.1.

“Inspection Period™ shall have the meaning specified in Section 10.6.1.

“Interconnection Agreement” means that certain Interconnection Agreement dated
November 9, 1988 between the County and Florida Power Corporation addressing the electrical
interconnection requirements, as the same may be amended or replaced.

“KW” means a kilowatt of Electric Capacity.

“kWh(s)” means a kilowatt hour(s) of Electric Energy.

“Landfill” means the County’s landfill, or any other landfill or landfills as the County
may lease, own, operate, contract with or designate during the Term, provided that the County’s
landfill or other landfill(s) shall always be permitted in accordance with all Applicable Laws and
shall be permitted to accept the particular Residue, Processible Waste, Recovered Materials and
Prohibited Waste (exclusive of Hazardous Waste) delivered to it in accordance with all

Applicable Laws.
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REVISED - ADDENDUM NO. 1 (PHASE TWO)

“LDC Projects” shall have the meaning specified in Section 10.6.1.

“LDC Testing Period” shall have the meaning specified in Section 10.6.2.2.

“Legal Holiday” means such Day(s) as may be designated from time to time by the
Director.

“Legal Proceeding” means every judicial, regulatory or administrative action, suit,
litigation, arbitration, mediation, administrative proceeding, or other legal or equitable
proceeding (including appeals).

“Letter(s) of Credit” shall have the meaning given to such term in Section 11.4.3.

“Local Government Prompt Payment Act” means the Local Government Prompt
Payment Act, codified in Section 218.70 et seq., Florida Statutes, as the same may be amended.
If such Local Government Prompt Payment Act is repealed, in whole or in part, such repealed
portions shall continue to apply to this Agreement unless such portions are a violation of
Applicable Law.

“Loss” or “Losses” means individually or collectively, any and all losses, liabilities,

damages, actions, actual debts, forfeitures, obligations, liens, claims, delays, fines, penalties,
recoveries, judgments, payments, demands, allegations, forfeitures, obligations, demands, costs,
fees and expenses (including amounts paid in settlement, interest, court costs, reasonable costs of
investigation, reasonable fees and expenses of attorneys, accountants, financial advisors, expert
witnesses, consultants and other Entities, and costs of transcripts, printing of briefs and records

on appeal, copying and other reimbursed expenses, and other cxpenses of every kind and
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character reasonably incurred in connection with any Legal Proceeding, suits and causes of
action) and with respect to the County, any and all out-of-pocket costs incurred by the County
for the purchase or contracting of similar services to cover any default by the Contractor.

“Lost Electric Energy Revenues” means:

(a) when either the Contractor owes the County Lost Electric Energy
Revenues based upon a shortfall in meeting the Annual Processing Guarantee, or the
County owes the Contractor Lost Electric Energy Revenues based upon a shortfall in
delivering the Base Delivery Amount, the Lost Electric Energy Revenues for the Billing
Year in which such shortfall occurred shall be equal to the product of:

(1) the Electric Energy Recovery Guarantee, times

(2) the quantity of the actual shortfall of Processible Waste Tons,
times

3) the average price paid per kWh from both Facility turbine-
generators for such Billing Year which is equal to: (A) the total amount of

Electric Energy revenues received pursuant to the Power Purchase Agreement for

the Electric Energy sold in such Billing Year divided by (B) the total kWhs sold

from both Facility turbine-generators for such Billing Year, times
4) the applicable Electric Energy share percentage pursuant to, as

applicable, Section 8.2.3 or Section 8.3.3.

(b) when at the end of the Billing Year, the Facility has been demonstrated to
have failed to achieve the Electric Energy Recovery Guarantee, the Lost Electric Energy
Revenues for the Billing Year in which such shortfall occurred shall be equal to the

product of:
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() the Electric Energy Recovery Guarantee, minus the actual number
of kWhs/Ton that were sold in such Billing Year as calculated pursuant to
Schedule 3, Part A, Section 3, times

2) the total number of Processible Waste Tons Processed in such
Billing Year, minus the number of Tons of Processible Waste that were Processed
in such Billing Year when a turbine generator (A) was down or (B) generated a
reduced amount of Electric Energy due, in either case, to an order or other
affirmative action by the Electric Utility or a Governmental Authority and such
number of Tons shall be the same as used in the calculation of the actual number
of kWhs/Ton that were sold in such Billing Year pursuant to Schedule 3, Part A,
Section 3, times

(3) the average price paid per kWh from both Facility turbine-
generators for such Billing Year which is equal to: (A) the total amount of
Electric Energy revenues received pursuant to the Power Purchase Agreement for
the Electric Energy sold in such Billing Year divided by (B) the total kWhs sold
from both Facility turbine-generators for such Billing Year, times

(4) the applicable Electric Energy share percentage pursuant to, as

applicable, Section 8.2.3 or Section 8.3.3.

“Lost Recovered Materials Revenues” shall mean an amount equal to the product of

(a)(1) the Base Delivery Amount minus (2) the actual amount of Processible Waste delivered to

and accepted at the Facility during such Billing Year, multiplied by (b)(1) the Average

Recovered Materials Revenues recovered per Ton of Processible Waste Processed during the

preceding twelve (12) consecutive Billing Months, multiplied by (2) the Average Recovered
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Materials Revenues, multiplied by (3) fifty percent (50%). To the extent that some or all of the
shortfall in Tons of Processible Waste delivered to the Facility is due to Force Majeure or
Contractor Fault, the amount of the shortfall that was attributable to Force Majeure or Contractor
Fault shall not be included in the above calculations.

“Maintenance Standards for Non-Process Facilities” shall mean those standards set forth

in Schedule 15 (Non-Process Maintenance and Customer Service Standards).

“Major Equipment” shall mean Equipment, the Direct Costs of which to Repair or

Replace, including all costs to design, construct, install and test, is equal to or greater than fifty
thousand dollars ($50,000.00).

“Markup” means, wherever such term is used, overhead and profit equal to ten percent
(10%) of Direct Costs. For purposes of clarity, there shall be no markup of costs or fees of any
kind unless the phrase “inclusive of Markup” is specifically recognized as added to such costs or
fees in this Agreement.

“Maximum Project Price” shall mean, with respect to the relevant Project, an amount
equal to the sum of (a) the Direct Cost of Equipment, materials, supplies, Subcontractors and
reasonable contingency for the same, and (b) the Contractor’s Markup based on the sum of (a)
above.

“Maximum Reagent Utilization Allowance(s)” means collectively, but measured on an
individual basis for purposes of compliance, the Carbon Utilization Allowance, the Pebble Lime
Utilizatibn Allowance and the Urea Utilization Allowance.

“Maximum_Utility Utilization Allowance(s)” means collectively, but measured on an

individual basis for purposes of compliance, the Process Wastewater Utilization Allowance, the

Purchased Electricity Utilization Allowance and the Natural Gas Utilization Allowance.
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“Member Entity(ies)” shall have the meaning specified in Section 14.1.

“Monthly” or “Months” means a calendar month.

“Monthly Processing Fee” shall have the meaning specified in, as applicable, Section

8.2.2 or Section 8.3.2.

“Monthly TRP Management Fee” shall have the meaning specified in Section 8.2.5.

“Monthly Report(s)” means those monthly reporting requirements specified in Schedule

6 (Reporting Requirements).
“"MW” means a megawatt of Electric Capacity.
“MWH(s)” means a megawatt hour(s) of Electric Energy.

“Native Electronic Format” means the electronic means in which an electronic record

was originally created. For purposes of clarity, if an electronic Record was originally created
using Microsoft Word, its native format would be a Microsoft Word file; if an electronic Record
was originally created using Microsoft Excel, its native format would be a Microsoft Excel file.
“Native Electronic Format™ shall be in a form that can be edited by the County.

“Natural Gas Utilization Allowance” shall have the meaning specified in Schedule 7

(Utility and Reagent Utilization Allowances).
“NERC” means the North American Electric Reliability Corporation and its successor.

“Net Revenue(s)” means with respect to the sale of (a) Electric Energy pursuant to the

Power Purchase Agreement, the gross payments to be paid to the County by the Electric Utility
for Electric Energy, minus utility administration costs, line losses, the line maintenance charges,
wheeling charges, if any, all third party commissions or charges, demand, standby fees and
changes, gross electric taxes, and any other charges, cost, fees, or tax imposed by the Electric

Utility under the Power Purchase Agreement and (b) Recovered Materials, the actual revenues
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received by the Contractor pursuant to the contracts or arrangements entered into by the
Contractor with the purchasing Entities and net of all third party handling, commission and/or

freight/transportation costs.

“Non-Ferrous Metal(s)” means non-magnetic metal contained in Residue.

“Non-Ferrous Metal Recovery Guarantee” shall have the meaning specified in Schedule

2 (Performance Guarantees).

“Non-Ferrous Metal Recovery System Availability Guarantee™” shall have the meaning
specified in Schedule 2 (Performance Guarantees).

“Nonprocessible Waste” means that portion of Solid Waste that is not Processible Waste

(a) due to its size, (b) because it is predominately non-combustible, (¢) due to its physical or
chemical composition or (d) because it is inappropriate to Process such Solid Waste using
Prudent Industry Practices as determined by the Contractor’s Authorized Representative in
consultation with the County’s Authorized Representative.

“Notice(s)” means written notice from the Authorized Representative of the applicable
Party to the other, all in accordance with Section 15.9 and the timeframes and other requirements
of this Agreement.

“Notice to Proceed” shall have the meaning specified in Section 10.6.4.

“OEM” means original equipment manufacturer.

“On-Peak Capacity Factor” has the meaning specified in the Power Purchase Agreement.

13

Operation and Maintenance Manuals” means the manual(s) and/or related computer
programs prepared by or on behalf of (a) the Prior Contractor, as those manual(s) are updated or
replaced by the Contractor, and (b) the Contractor, its Affiliates and Subcontractors, in each case,

containing detailed operating and maintenance procedures and other specific instructions,
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policies. directories, drawings, diagrams, schematics, parts list and other literature provided by
Equipment suppliers, Subcontractors, or developed by the Contractor, during the Term of this
Agreement, for the purpose of providing guidance in operating, maintaining, repairing and
replacing all mechanical, electrical and control instrumentation systems installed in the Facility.

“Party” or “Parties” means either the County or the Contractor or both, as the context of
the usage of such term may require.

“Pass Through Costs” means those cost items to be reimbursed to the Contractor by the

County specified in Section 8.3.6 and paid as a component of the Service Fee pursuant to, as
applicable, Sections 8.2.7 or 8.3.6.

“*Pass Through Taxes and Fees™ shall have the meaning specified in Section 3.17.

“Pebble Lime Utilization Allowance” shall have the meaning specified in Schedule 7

(Utility and Reagent Utilization Allowances).

“Performance Bond” shall have the meaning provided in Section 11.4.2.

“Performance Guarantees” means all of the guarantees specified in Schedule 2

(Performance Guarantees).

“Performance Test(s),” “Performance Tested” and “Performance Testing” means those

tests specified in Part B of Schedule 3 (Performance Calculations and Test Procedures) and
performed pursuant to Section 3.26.

“Performance Test Plan” shall have the meaning specified in Section 3.26.

“Permanent Service Fee” shall have the meaning specified in Section 8.3.1.

“Permit(s)” means all actions, reviews, approvals, leases, property rights, consents,
waivers, exemptions, variances, franchises, orders, permits, authorizations, rights, licenses,

filings, zoning changes or variances, and entitlements, of whatever kind and however described,
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which are required under Applicable Law or by any Governmental Authority to be obtained or
maintained, or both, by any Entity, including the Contractor or the County, with respect to either
or both of the Facility Site or the Work, inclusive of Environmental Attributes regardless of
whether the County approves any Contractor proposal to provide Environmental Market
Management Services pursuant to Section 3.30.

“Pit” means that portion of the Facility containing the refuse storage pit at which
Processible Waste is deposited from haulers delivering Processible Waste by or on behalf of the
County to thé Facility for Processing.

“Plus Five Separation System Availability Guarantee” shall have the meaning specified

in Schedule 2 (Performance Guarantees).

“Pond A” means the body of water located in the northwest corner of the County’s
landfill.

“Potable Water” means water delivered by the County to the Facility that meets drinking
water quality standards under Applicable Law.

“Power Purchase Agreement” means the “Amended and Restated Electrical Power

Purchase Agreement” dated February 21, 1989 between the County and the Electric Utility,
providing for the sale of Electric Energy and Electric Capacity generated and made available,
respectively, by the Facility, as such agreement has been or may be amended, modified or
supplemented from time to time.

“Prior Agreement” has the meaning specified in the first WHEREAS clause herein.

“Prior Contractor” means the Entity that operated and maintained the Facility pursuant to

the Prior Agreement.
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“Process,” “Processed” or “Processing” means the combustion of Processible Waste

through the Facility.

“Process Wastewater” means wastewater discharged from the Facility after Process use.

“Process Wastewater Guarantee” shall have the meaning specified in Schedule 2

(Performance Guarantees).

“Process Wastewater Utilization Allowance™ shall have the meaning specified in
Schedule 7 (Utility and Reagent Utilization Allowance).

“Process Water” means the water consumed by the Facility for (a) boiler water makeup,
(b) cooling tower makeup, (c) wash down and (d) other non-sanitary uses.

“Processible Waste™ means that portion of Solid Waste that is not Prohibited Waste.

{Oi ﬂ \1AY=4 '
“Processing Fee” means the amount of \Wne\-€en  dollars and * cents ($ ')%er

Ton stated in June 2014 dollars, as adjusted pursuant to Schedule 5 (Adjustment Factor).

“Production Tax Credits” means those tax credits under Section 45 of the Internal

Revenue Code (26 U.S.C. § 45 (1994)), as amended and in effect from time-to-time during the
Term, and any successor or other Applicable Law providing for a federal or State tax credit or
other tax benefit determined by reference to renewable energy production for which generation
of electricity from the Facility is eligible.

“Prohibited Waste” means that portion of Solid Waste that is not permitted to be

Processed because it is (a) Nonprocessible Waste, (b) Hazardous Waste, (¢) prohibited by Permit
or other Applicable Law or (d) deemed to be an operational, health or safety issue or hazard, all
as determined by the Contractor’s Authorized Representative in consultation with the County’s
Authorized Representative.

“Project” means any project of any kind or nature authorized under this Agreement.
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“Project/Additional Service Costs” shall have the meaning specified in Section 8.7.

“Project Package” shall have the meaning specified in Section 10.6.4.

“Property” shall have the meaning specified in Section 3.13.

“Proposal Date” means the date that the Contractor submitted its pricing proposal
pursuant to the FRFP.

“Proposed Scope of Work™” shall mean a written scope of Work prepared by the

Contractor for a Project, the required components of which are specified in Schedule 19
(Technical Recovery Plan).

“Prudent Industry Practices” means those practices, methods, techniques, specifications

and standards of safety, maintenance, housekeeping, Repair or Replacement and performance, as
the same may change from time to time, as are commonly performed by competent, qualified
operators performing management, operation, maintenance, Repair or Replacement services on
Solid Waste and power generation facilities of the type similar to the Facility, which in the
exercise of reasonable judgment and in light of the facts known at the time the decision was
made, are (a) considered good, safe and prudent practice in connection with such services and (b)
commensurate with a prudent standard of safety, performance, dependability and efficiency.

“Punch List Item(s)” shall have the meaning specified in Section 6.1.

“Purchased Electricity Utilization Allowance” shall have the meaning specified in
Schedule 7 (Utility and Reagent Utilization Allowances).

“Qualified Financial Institution” means any depository institution incorporated under the
laws of the United States or any state thereof (or domestic branches of any foreign bank) meeting
the following criteria: (a) such depository institution is subject to supervision and regular

examination by federal or State banking or depository institution authorities; (b) such depository
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institution has a combined capital and surplus not less than one hundred million dollars
($100,000,000.00) and (¢) the commercial paper or other short-term debt obligations of such
depository institution (or, in the case of a depository institution which is the principal subsidiary
of a holding company, the commercial paper or other short-term debt or deposit obligation of
such holding company or depository institution, as the case may be) has a short-term rating of at
least “P-1" by Moody’s Investors Service (“Moody’s”) and a short-term rating of at least “A-1”
by Standard & Poor’s, a division of the McGraw-Hill Companies, Inc., or any successor in

interest (“S&P”), or a long-term rating by S&P of at least “AA.”

“Qualified Respondent” means each of the Entities deemed by the County to possess the

necessary qualifications and experience specified in the RFQ.
“Reagent(s)” means individually or collectively, as applicable, pebble lime, urea and
powdered activated carbon.

“Receiving Time” means the period of operation for the Facility during which the

Facility shall be open and available for the receipt and delivery of Processible Waste from all
vehicles passing through the gate to the Facility Site for Processing which shall be open from (a)
6:00 a.m. to 6:00 p.m. each Business Day and (b) 7:00 a.m. to 5:00 p.m. each Saturday;

provided, however, the County, in its sole discretion and upon fourteen (14) Days prior Notice to

the Contractor’s Authorized Representative, may change the Receiving Time (but not the Days),
provided the total number of hours per Day or Days per Week, or both, are not increased;

provided, further, however, that the County shall not be required to provide tourteen (14) Days

prior Notice to the Contractor in the event of a Force Majeure or Emergency event. In the case
of a Force Majeure or Emergency event, the County shall, however, provide as much Notice as

possible.
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“Reclaimed Water” means the treated effluent discharged from wastewater treatment

plants and supplied to the Facility Site by the County for use as Process Water.
“Records” shall have the meaning specified in Section 3.15.2.

“Recovered Materials” means Ferrous Metal and Non-Ferrous Metal recovered from

Residue.

“Renewable Energy Benefits” means any existing or future certificate, credit, green tag,

or other tradable and transferable indicia, howsoever, entitled, created, allocated, registered or
recognized by any Entity, representing any aspect, claim, characteristic or beneﬁt identified,
attributed to, or associated with the generation of a quantity of MWhs by the Facility and the
corresponding displacement of a quantity of electricity from conventional fossil fuel generation
resources. Renewable Energy Benefits are separate from the MWhs produced from the Facility
and Environmental Attributes, if any, and may be separately allocated, collected, sold,
transferred or conveyed during the Term to the extent of the Parties rights under this Agreement.

“Renewable Energy Production Incentives” means any and all financial incentive

payments made or available under Section 202 of the Energy Policy Act of 2005, and any
successor or other Applicable Law during the Term providing for direct financial incentive
payment for which generation of electricity from the Facility is eligible.

“Repair(s) or Replacement(s)”, “Repaired or Replaced”, “Repair _or Replace” or

“Repairing_or Replacing” means any repair or replacement to the Facility, whether capital or

maintenance in nature.

“Request for Qualifications™ or “RFQ” means the first phase of the procurement process

for the FRFP wherein potential proposers submitted a qualifications package.

“Required Contractor Insurance” shall have the meaning specified in Section 11.3.1.1.
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“Required County Insurance” shall have the meaning specified in Section 11.3.1.2.

“Required Equipment List” means the Equipment Inventory List prepared in accordance

with Section 3.14 and attached hereto as Schedule 16A (Required Equipment and Spare Parts
List).

“Required Insurance” shall have the meaning specified in Section 11.3.1.3.

“Required Spare Parts Inventory List” means the Spare Parts Inventory List prepared in

accordance with Section 3.14 and attached hereto as Schedule 16A (Required Equipment and
Spare Parts List).

“Residue” means the material remaining after Processible Waste is Processed, including
fly ash, bottom ash and Spent Reagent, both prior to and after the recovery of Recovered
Materials.

“Residue and Recovered Materials Management Plan” means the Residue and Recovered

Materials Management Plan prepared in accordance with the Transition Plan and Section 3.21 of
this Agreement.

“Residue Particle Size Guarantee” shall have the meaning specified in Schedule 2

(Performance Guarantees).

“Residue Quality Guarantee” shall have the meaning specified in Schedule 2

(Performance Guarantees).

“Returned Processible Waste™ means Processible Waste that was placed in the County’s

Bridgeway Acres Landfill (and covered with combustible material) for the purpose of future
recovery, which has been recovered and delivered by or on behalf of the County to the Facility

for Processing.
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“Revenue from Recovered Materials” means Net Revenues received by the Contractor

from the sale of Recovered Materials.

“Rolling Stock™ means mobile equipment such as, but not limited to, front-end loaders,
trucks, transport vehicles, fork lifts and replacements thereto and any other mobile equipment
owned (whether purchased by the Contractor or transferred, including title, by the County to the
Contractor) or leased and used by the Contractor or any Subcontractor relative to the Work.

“Schedule(s)” means a schedule attached hereto and which is hereby incorporated herein
and made a part of this Agreement, unless the context or usage of such term clearly indicates a

reference to another amendment or agreement.

“Security Instrument(s)” shall have the meaning specified in Section 11.4.1.
“Section” means a section of this Agreement, unless the context or usage of such term
clearly indicates a reference to another agreement or statute.

“Section 10.6 Notice” means, with respect to each proposed TRP Project and LDC

Project, a Notice describing, in reasonable detail, (a) the particular Equipment or Facility
system(s) proposed to be Repaired or Replaced, (b) whether the particular Project is a TRP
Project or LDC Project, (c¢) the reason or justification for the proposed Repair or Replacement,
including general description of the test(s), evaluation or assessment performed by or on behalf
of the Contractor and the results therefrom, (d) a statement of Project, (¢) a preliminary estimate
of the Maximum Project Price for such Project, and (f) a preliminary Statement of Consequences
for such Project.

“Service Agreement” or “Agreement” means this Agreement, which includes all

Schedules, and any properly authorized written amendments.

B8R2746 V6

2-38

iy



“Service_Fee” means (a) the Initial Service Fee or the Permanent Service Fee, as
applicable, and, in either case, (b) the amount payable to the Contractor by the County,
calculated in accordance with Section 8.

“Solid Waste” shall have the meaning ascribed to such term pursuant to Applicable Law
in the State.

“Solid Waste Operations” or “SWO” means that department of the County responsible

for Solid Waste disposal and Facility operations in the County, and its successor.

“Spare Parts” means those component parts and repair or replacement items relative to
the Facility that (a) were onsite and provided to the Contractor by the County upon the
Commencement Date and (b) are procured or secured by the Contractor during the Term and are
listed on the Required Spare Parts Inventory List that, in the case of either (a) or (b), are (1)
stored on or in close proximity to the Facility Site or (2)(A) with the exception of (2)(B) herein,
readily available within forty-eight (48) hours for Repair and Replacement of Equipment in
conformance with Prudent Industry Practices or (B) relative to the Residue processing facilities
for the separation of plus and minus 5 inch material, readily available within twenty-four (24)
hours for Repair or Replacement of Equipment in conformance with Prudent Industry Practices.

“Spare Parts Inventory List” shall have the meaning specified in Section 3.14.

“Special Waste” means Processible Waste that requires special handling as determined
by the County’s Authorized Representative (a) in consultation with the Contractor’s Authorized
Representative and (b) taking into account Prudent Industry Practices and the requirements of
this Agreement.

“Spent Reagent” means reacted and unreacted Reagents remaining after passing through

the Facility that are entrained in the Residue.
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“Staffing Plan” shall have the meaning set forth in Schedule 13 (Staffing Plan).

“Standard(s) of Maintenance” shall have the meaning specified in Section 3.10.

“State” means the State of Florida and all of its appropriate administrative, contracting

and regulatory agencies and offices.

“Statement of Consequences™ means a statement describing, in reasonably specific detail,
the probable consequences on the Work, the Performance Guarantees or the Contractor’s cost to
perform the Work that can reasonably be expected to directly result from the failure to make the
Repair or Replacement to the particular Facility system or Equipment and any other provisions
of this Agreement.

“Subcontractor(s)” means every Entity, other than the Contractor or its employees, who

or which directly or indirectly contracts with the Contractor to provide labor, services, materials,
supplies, Equipment or Spare Parts for or with respect to the Facility.

“System” means all of the facilities operated and maintained by or for the County, the
principal facility of which is located at 3001 — 110th Avenue North, St. Petersburg, Florida, for
the disposal of garbage and other waste matter, including incinerators or other disposal means,
transfer stations and resource recovery systems, constructed, acquired or contracted for by the
County.

“Technical Issue(s)” means any issue primarily of a technical or engineering nature and

which concerns whether the applicable Party’s obligations are being provided in accordance with
this Agreement.

“Technical Recovery Plan Management Fee” means the amount of

Yen milion dollars ($10,000,000.08 in payment of the Contractor’s
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management, coordination and implementation of the Projects and the Work specified on
Schedule 19 (Technical Recovery Plan) during the Initial Operating Period.

“Technical Recovery Plan” has the meaning specified in Schedule 19 (Technical

Recovery Plan).

“Technical Recovery Project(s)” shall mean those capital and other projects identified in

and to be, as applicable, designed, constructed, installed and tested in accordance with the terms,
conditions and timeframes specified in Schedule 19 (Technical Recovery Plan) and Section 10.6.
“Term” means the term of this Agreement which term shall, subject to the proviso in
Section 15.1, commence on the Contract Date and, unless sooner terminated or extended in
accordance with its terms, end at midnight on December 31, 2024.
“Timeframe” shall have the meaning set forth in Section 6.2.

“Total Capacity Factor” has the meaning specified in the Power Purchase Agreement.

“Ton(s)” means two thousand (2,000) pounds.

“Transition Period” means the period from the Contract Date to the Commencement

Date, as the same may be extended by mutual agreement.

“Transition Plan” shall have the meaning specified in Schedule 17 (Transition Plan).

“TRP Inspection Period™ shall have the meaning specified in Section 10.6.2.1.

“TRP Notice” shall have the meaning specified in Section 10.6.1.
“TRP Projects” shall have the meaning specified in Section 10.6.1.

“Turbine Generator Availability” means the percentage of on-line availability of each of

the two (2) turbine generators as determined and reported to the County on a Monthly basis but
applied, for purposes of the application of this definition, on the basis of a twelve (12) Month

rolling average, shall be calculated for the previous twelve (12) Month period as follows: (a) the
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REVISED - ADDENDUM NO. 1 - (PHASE TWO)

total number of hours in the previous twelve (12) Month period that the turbine generator either
(1) operated, (2) was capable of being operated or (3) if incapable of being operated, was
incapable of operation only because one or more boiler units were out of operation and the
turbine generator received no steam from such boiler(s), divided by (b) the total hours in the
previous twelve (12) Months, with the quotient calculated pursuant to (a) and (b) multiplied by
(c) one hundred (100). The foregoing calculation shall be performed for each turbine generator
and the resulting availabilities shall be averaged. For purposes of clarity, the number of hours in
a Month during which there is a major turbine generator outage shall not be included in any
calculation. For purposes of Sections 8.4.1 and 12.2.9, the minimum Turbine Generator
Availability percentage to be achieved shall be ninety-five percent (95%).

“Unaudited Financial Statements” means an unaudited balance sheet, income statement
and statement of changes in financial position for the Guarantor’s applicable fiscal year, in each
case, prepared in accordance with GAAP, consistently applied or any internationally accepted
principles or standards replacing or intending to replace GAAP, and presenting fairly the
Guarantor’s financial position and the results of operations set forth therein.

“Urea Utilization Allowance” shall have the meaning specified in Schedule 7 (Utility and
Reagent Utilization Allowance).

“Utility” or “Utilities” means individually or collectively, as applicable, electric, water
(including Process Water), wastewater and natural gas.

“Week” or “Weekly” means a calendar week commencing at 12:00 a.m. on Monday and
end at midnight on the immediately following Sunday.

“Weighted Average Annual Higher Heating Value” means for each Billing Year, an

amount equal to the sum of the following calculated for each Billing Month in such Billing Year
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(a) the product of the following: (1) the average monthly HHV for Processible Waste Processed
by the Contractor at the Facility for such Billing Month, as calculated in accordance with
Schedule 4, and contained in the Monthly Report provided by the Contractor in accordance with
Section 5.3, times (2) the number of Tons of Processible Waste Processed by the Contractor at
the Facility for each such Billing Month, divided by (b) the total Tons of Processible Waste
Processed by the Contractor at the Facility for such Billing Year.

“Withholding(s)” or “Withhold” shall have the meaning specitied in Section 8.4.7.

“Work” means all obligations, duties, responsibilities and activities which the Contractor
is responsible for performing or causing to be performed pursuant to the requirements of this

Agreement.

Section 2.2 Terms Generally.

Whenever the context may require any pronoun shall include the corresponding

masculine, feminine and neuter forms. The words “include,” “includes” and “including” shall be

deemed to be followed by the phrase “without limitation,” except as the context may otherwise

2% e 9 e LAY

require. The words “agree,” “agreement,” “approve,” “approval” and “consent” shall be deemed
to be followed by the phrases (a) “without limitation,” except as the context may otherwise
require and (b) “which shall not be unreasonably withheld or unduly delayed” except as the
context may otherwise require. The word “or” is not exclusive. Words in the singular number
include words in the plural and vice versa unless the context of the usage of such term clearly
indicates otherwise. “Written” shall mean any commercially acceptable form of writing,
including handwriting, typewriting, printing, photocoping, facsimile transmitting, and every
other means of recording, including electronic media, letters, drawings and similar forms of
communication. Accounting terms that are used, but not otherwise defined herein, are to be
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construed and interpreted in accordance with GAAP (as defined in the definition of “Audited o

Financial Statements” in Section 2.1) or any internationally accepted principles or standards

replacing or intended to replace such GAAP.
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REVISED - ADDENDUM NO. 1 (PHASE TWO)

SECTION 3
OBLIGATIONS OF THE CONTRACTOR
On and after the Commencement Date and through the Term, the Contractor shall perform the
following in return for the Processing Fee and such other compensation as may be provided for

pursuant to Section 8 unless otherwise speciﬁcally.stated.

Section 3.1 Performance Guarantees and Utility and Reagent Utilization Allowances.

The Contractor shall manage, operate, Repair or Replace and maintain the Facility to

meet Schedule 2 (Performance Guarantees) and Schedule 7 (Utility and Reagent Utilization
Allowances), except to the extent relieved from such Work during the Initial Operating Period
only, pursuant to Section 10.6. Other than to the extent relief is recognized under this
Agreement due to the occurrence and continuance of a Force Majeure or County Fault, the
Contractor shall only be relieved from its obligations to meet Schedule 2 (Performance
Guarantees), Schedule 7 (Utility and Reagent Utilization Allowances) or other obligations to the
extent expressly recognized in Section 10.6. Relief, if any, regarding the Contractor’s other
obligations under this Agreement shall be provided only to the extent expressly recognized in

this Agreement or in any Final Scope of Work.

Section 3.2 Management, Operation, Repair or Replace and Maintenance.

Subject to the more specific requirements and exceptions set forth in this Agreement or in
any Final Scope of Work, including as specifically identified, provided and limited, if at all,
pursuant to Section 10.6 and Schedule 19 (Technical Recovery Plan) applicable during the Initial

Operating Period, the Contractor shall:



(a) Receive and Process Processible Waste in an amount at least equal to the
Annual Processing Guarantee.

(b) Produce steam from the Processing of Processible Waste and convert such
steam to Electric Energy in an efficient manner so as to reasonably maximize Electric
Energy generation and, in any event, at least a level equal to the Electric Energy
Recovery Guarantee that meets the requirements for sale to the Electric Utility pursuant
to the terms of the Power Purchase Agreement.

(©) (1) Maximize the Facility’s availability of Electric Capacity to the Electric
Utility consistent with the Contractor’s obligations under this Agreement, and,
commencing one caleﬁdar year following the end of the Initial Operating Period, provide
and make available Electric Capacity to the Electric Utility on at least a seventy-five
percent (75%) On-Peak Capacity Factor basis and on at least a seventy-five percent
(75%) Total Capacity Factor basis as measured against the Committed Capacity.

(d)  Recover Ferrous Metals and Non-Ferrous Metals from the Residue and
market such Recovered Metals as further described in the Residue and Recovered
Materials Management Plan prepared in accordance with Section 3.21.

(e) Handle, process and load Residue onto trucks provided by the County or
its agents for transport by the County or its agents to the Landfill for disposal or other
uses in accordance with Applicable Law and as further described in the Residue and
Recovered Materials Management Plan prepared in accordance with Section 3.21. The
hauling and Landfill disposal charge for Residue shall be at the County’s cost and

expense.
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REVISED - ADDENDUM NO. 1 (PHASE TWO)

® Comply with all Permits and Administrative Permit Requirements, including
operating and maintaining the air pollution control systems, to ensure compliance with all applicable
Permits.

(&) Perform maintenance to the Facility, including Repairs or Replacements, to maintain
the Facility in 8 good physical and operational condition and appearance consistent with the Standards
of Maintenance and Schedule 15 (Non-Process Maintenance and Customer Service Standards).

(h) Maintain the Facility Site, including roads, grounds and other appurtenances in good
repair and in a neat, orderly and litter-free condition consistent with Schedule 15 (Non-Process
Maintenance and Customer Service Standards).

@) Perform all testing, prepare all reports and plans and submit the same timely to the
referenced Entity herein as required by this Agreement.

()] Pay and be exclusively liable for the costs and expenses relative to servicing, using
and consuming all Utilities, Reagents, materials, supplies, chemicals and lubricants, including the cost
of all commodities, unless otherwise expressly recognized in this Agreement. The Contractor
recognizes and agrees that a portion (or all, depending on usage) of the Utility and Reagent costs and
expenses will be a Pass Through Cost.

X Deposit all spent fabric filters (air bags) in the Pit and Process the same; provided,
however, the Contractor may manage, transport and dispose (or cause the transportation and disposal)
of spent fabric filters by alternative means, subject to Applicable Law, at its sole risk and cost,
including, without limitation, all capital, maintenance, staffing, transportation and disposal costs and
all costs associated with a change in status to a large quantity generator. The Contractor shall also be
responsible for and bear all costs pertaining to compliance with all Applicable Lawas with respect to
such change in status, including the preparation and filing of all reporting requirements. The
Contractor shall further indemnify the County in accordance with Section 11.1 of this Agreement for
any loss or potential loss to which the County may be exposed as a result of the implementation of

such alternative means.
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REVISED - ADDENDUM NO.1 (PHASE TWO)

The Contractor shall be solely responsible for all means, methods, techniques, sequences, procedures

and safety programs in connection with the performance of the Work.

Section 3.3 Compliance with Law.
The Contractor shall perform all Work contemplated under this Agreement in compliance with at least

all Applicable Laws and the Contractor shall ensure that all Subcontractors performing services relative to the
Facility or the Facility Site, or both, shall comply with at least all Applicable Laws in the performance of such
services. For purposes of clarity, the Contractor (and the Contractor shall insure that all Subcontractors
performing services relative to the Facility or the Facility Site, or both) shall comply with the more stringent of
(a) Applicable Laws or (b) the obligations, requirements and standards of this Agreement; provided, however,
compliance with the foregoing in (b) shall not be a violation of Applicable Laws.

The Contractor shall protect, indemnify and hold harmless the Indemnified Parties from and against
all Losses and shall defend the Indemnified Parties in any Legal Proceeding for Losses incurred or assessed
against the County pursuant to any Applicable Law arising from or caused by the Contractor’s breach of such

covenant and agreement.

Section 3.4 Facility Labor.

Section 3.4.1 Staffing.
The Parties agree that the retainage and assignment of qualified, experienced

management, technical and supervisory personnel by the Contractor is of foremost importance to
the successful implementation, development and completion of the Work. The Contractor shall
secure and provide appropriate personnel skilled in all aspects of the Work for which they are
responsible. The Contractor shall also staff the Facility consistent with Prudent Industry
Practices to enable the Contractor to perform all of its obligations and duties under this
Agreement in a timely and efficient manner. The Contractor warrants that as of the

Commencement Date, it has the experience and capability, including sufficient competent,
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professional, technical, supervisory and other personnel, to perform the Work and shall
continually furnish such personnel during the Term. The Contractor’s employees and personnel
performing services relative to the Facility or the Facility Site, or both, shall be experienced,
fully qualified, trained and, to the extent required by Governmental Authorities, validly licensed
to perform such Work. The Contractor shall require that all of its employees and personnel
performing Work maintain and keep current all personnel training, licenses and certifications, as
applicable.

The Contractor has, prior to the Contract Date, submitted its Staffing Plan to the
County and such Staffing Plan is attached hereto as Schedule 13 (Stafting Plan). Such Staffing
Plan sets forth the Contractor’s organizational structure for its Work force and its minimum
staffing requirements (by position) relative to its performance of the Work. The Contractor shall
comply with such Staffing Plan, and any reductions to such Staffing Plan may only be made
upon the prior written approval of the County’s Authorized Representative. The Staffing Plan
shall recognize that the actual number of employees may, at the Contractor’s option, increase
from that number shown in the Staffing Plan. The Contractor may increase the number of its
employees and it shall notify the County’s Authorized Representative in writing of any such
proposed increase. The Contractor shall not charge the County any additional fee or charge for
any such increase unless such fee or charge is expressly recognized and provided for in this
Agreement and the process or condition for payment thereof has been complied with under this
Agreement. Notwithstanding the immediately preceding sentence of this paragraph, the
Contractor shall have no obligation under this Agreement to perform an increase in the
Contractor’s scope of duties or Work, including an increase that results from the occurrence and

effect of a Force Majeure or County Fault, unless and until the Parties have executed an
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appropriate amendment. Any such amendment shall recognize an increase of the Contractor’s

cost, if any, on the basis of the Contractor’s Direct Costs, subject to Cost Substantiation,

inclusive of Markup. Such increase, at the County’s election, shall be in the form of an

adjustment to the Processing Fee or a one-time, lump sum payment. Any increase in

compensation to the Contractor under this Section 3.4.1 as a result of such increase in the

Contractor’s duties or Work shall not be duplicated under any other Section of this Agreement.
Section 3.4.2 Facility Manager.

The County has selected the Contractor to perform the services contemplated
under this Agreement based, in part, on the past successful experience and expertise of the
designated Facility Manager. Accordingly, the Contractor shall not, absent good cause, replace
or remove the Facility Manager during the Term without the prior written approval of the
County’s Authorized Representative. The Parties agree that “good cause” shall be interpreted to
include a transfer or promotion to and with an Affiliate; provided that the Facility Manager has
served in that role at the Facility for at least three (3) years. If the Facility Manager shall retire,
resign his or her position as Facility Manager, be transferred or promoted to and with an Affiliate
consistent with this Section 3.4.2 or otherwise cease his or her employment with the Contractor,
the Contractor shall appoint a successor qualified Facility Manager, which successor shall be
subject to the prior written approval of the County’s Authorized Representative.

The County’s Authorized Representative shall have the right to request the
removal of the Facility Manager at any time provided that the County’s Authorized
Representative presents the Contractor with reasonable justification therefor and, in such event,
the Contractor shall promptly remove and replace such Facility Manager, which replacement

shall be subject to the prior written approval of the County’s Authorized Representative.
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The Facility Manager shall be empowered to make day-to-day decisions on behalf
of Contractor which are related to the Work and shall serve as the Contractor’s primary interface
with the County in all such matters unless the Contractor, by Notice from the Contractor’s
Authorized Representative to the County’s Authorized Representative, specifies otherwise. The
Contractor shall make the Facility Manager, or his or her designee, available to the County
twenty-four (24) hours per Day. The Facility Manager shall be located at and dedicated
exclusively to the Facility and shall not perform other services for the Guarantor, any Affiliate or
any other waste-to-energy facility without the prior written approval of the County’s Authorized
Representative. The Facility Manager shall be responsible for all obligations, requirements and
standards in this Agreement, including responsibility for all personnel performing services at the
Facility relative thereto, whether such personnel be full-time or part-time employees or
Subcontractors, and for compliance with all Applicable [.aws pertaining to Facility operations.

Section 3.4.3 Designated Staff Assignments.

The Contractor shall designate and appoint full time, on-site employees to fill the
positions described in Sections 3.4.3.1 — 3.4.3.7 below, each of which shall be trained, skilled
and qualified pursuant to Applicable Law to serve in the role and perform the function to which
such employee is assigned. Only one of the foregoing employees shall be assigned to each

function; provided, however, one employee may serve in each of the roles described in Section

3.4.3.1 and Section 3.4.3.2 below; and, provided further, each such employee, other than the

traffic control director(s) whose duties are described in Section 3.4.3.4 below, may have and
perform duties in addition to one of those specified in Sections 3.4.3.1 — 3.4.3.7 below.
The staff assignment requirements provided herein shall be included in the

Staffing Plan required to be prepared and complied with pursuant to Section 3.4.1.
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The Contractor shall cause such employees (exclusive of the traffic control
director and the receptionist), as requested by the County’s Authorized Representative from
time-to-time, to attend periodic meetings of the Contractor’s and the County’s representatives
and to deliver oral or written reports and associated information and data as may be requested by
the County’s Authorized Representative relative to such employee’s performance of his or her
duties.

Section 3.4.3.1 Environmental Compliance Manager.

Such person shall be responsible for monitoring the environmental
compliance of the Facility and all personnel performing services at the Facility relative thereto,
whether such personnel be full-time or part-time employees or Subcontractors, with all
Applicable Laws pertaining to the environment and shall be responsible for the implementation
of and compliance with Section 3.6 and 3.7.

Section 3.4.3.2 Health and Safety Director.

Such person shall be responsible for compliance of the Facility and all

personnel performing services at the Facility relative thereto, whether such personnel be full- -

time or part-time employees or Subcontractors, with all Applicable Laws pertaining to health and
safety and shall be responsible for the implementation of Section 3.5.

Section 3.4.3.3 Operations Manager.

Such person shall be responsible for day-to-day management of
operational requirements at the Facility, and serves as a secondary contact to the County’s
Authorized Representative in the absence of the Facility Manager. The Facility Manager may
act as the Operations Manager, but where a separate position of Operations Manager is identified

in the Staffing Plan, then that position shall not be later combined with the Facility Manager.
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Section 3.4.3.4 Traffic Control Director.

Such person(s) shall be responsible for directing traffic, including Rolling
Stock, on or about the Facility tipping floor during all Receiving Time hours and shall be trained
in accordance with Section 7.7.3 and be responsible for all site specific matters, conditions or
issues that may arise on or about the tipping floor, including (a) inspections of all incoming
waste delivered to the Facility, and filling out County supplied forms, as may be changed from
time-to-time by the County, documenting the results of such inspections; (b) notification to the
County’s Authorized Representative or designee of deliveries of Prohibited Waste; (c)
performance of the Contractor’s obligations under Sections 7.3.2 and 7.7.2; (d) tipping floor
safety; and (e) carry a working County radio for continuous communication with County Solid
Waste personnel. Such person(s) shall perform his or her services on foot.

Section 3.4.3.5 Technical Recovery Plan Manager.

Such person shall be responsible for the management, implementation and
coordination of all Work associated with the Technical Recovery Plan. This position shall be
required during (a) the Initial Operating Period and (b) to the extent such services are required
for any Technical Recovery Plan Projects that have not been completed and accepted prior to
termination of the Initial Operating Period, until such time as all Technical Recovery Plan
Projects are completed and accepted by the County.

Section 3.4.3.6 Maintenance Manager.

Such person shall be responsible for planning, scheduling, managing and
monitoring Facility maintenance staff, requirements and Work, and shall be responsible for

ensuring that the computerized maintenance management system is current at all times.
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Section 3.4.3.7 Receptionist.

Such person shall be located continuously at and be responsible for the
reception area at the administration building for the Facility during the hours of 8:00 a.m. to 5:00

p.m., Monday through Friday each Week.

Section 3.4.4 Contractor Relationships.

The Contractor, the Contractor’s Authorized Representative and the Facility
Manager (if such Entity is not also the Contractor’s Authorized Representative) shall (a)
establish, actively pursue and maintain during the Term, business-like, responsible and
responsive working relationships with the County’s Authorized Representative, the Director (if
such Entity is not also the County’s Authorized Representative), the County’s Solid Waste
Division’s staff, the Landfill contractor’s operations manager and staff, and other officials and
representatives of the County and all Governmental Authorities and their representatives with
whom the Contractor has dealings regarding the Facility or this Agreement; (b) prior to initiating
contact and pursuing dialogue with Governmental Authorities regarding the Contractor’s
obligations under this Agreement, (1) except as otherwise (A) authorized in writing by the
County’s Authorized Representative or (B) required by Applicable Law, meet with and
coordinate all such activities with the County’s Authorized Representative and (2) in conjunction
with the County’s Authorized Representative, develop protocols as part of the Transition Plan for
Contractor contact, meetings and dialogue with such agencies as may be established and directed
by the County’s Authorized Representative; and (c) coordinate and conduct meetings with
County staff and consultants and neighboring jurisdictions, as requested by the County’s

Authorized Representative.
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Section 3.5 Safety Program.

The Contractor shall (a) ensure that all of its employees and Subcontractors comply with
Applicable Laws and to the extent available to the Contractor, manufacturer’s procedures and
recommendations concerning safety related issues, (b) develop safety manuals for the Facility
and assure that all employees and Subcontractors are trained in the safety, health and
environmental regulations and procedures specific to the Facility, (c) take all reasonable
precautions, in accordance with Prudent Industry Practices, to prevent damage, injury or loss, by
reason of or related to the operation and maintenance of the Facility, to any persons or property
on the Facility Site or adjacent property thereto, including trees, shrubs, lawns, walks,
pavements, roadways, equipment, structures and utilities, (d) establish and maintain safety
procedures for the Facility for the protection of employees of the Contractor and all other
Entities at the Facility in connection with the operation and maintenance thereof, at a level
consistent with Applicable Law, Prudent Industry Practices and insurance carrier
recommendations (i.e., insurance policies secured and maintained by either Party with respect to
this Agreement) relative to the Facility, (e) participate in Facility safety inspections and respond
to any findings from such inspections, (f) prepare reports required by Applicable Law or the
County’s insurance carrier, and (g) comply with all Applicable Laws relating to the safety of
third parties or property at the Facility or their protection at the Facility from damage, injury or

loss.

Section 3.6 Administrative Permits Requirements.

The Contractor shall use reasonable efforts to (a) secure and pay for the acquisition of,
maintain and, as applicable, renew all such Permits that are not County Permits (such Permits,

the “Contractor Permits™) required for either or both of the Facility or the Work, (b) be liable for
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the cost and expense of all regulatory fees, levies and charges pertaining to such Contractor
Permits and (c) provide copies of all Contractor Permits, including amended, modified or
renewed Contractor Permits, to the County’s Authorized Representative promptly upon receipt.
The County’s Authorized Representative shall, upon the request of the Contractor’s Authorized
Representative, assist the Contractor in the Contractor’s efforts to obtain Contractor Permits;
provided, in no event, except in cases when participation of the County, as owner of the Facility,
is required, shall the County’s Authorized Representative’s level of assistance be (i) used or
relied on by the Contractor or (ii) interpreted or construed as County Fault, in either case, for the
failure of the Contractor to secure Contractor Permits. The Parties agree that the obligation to
obtain Contractor Permits is solely vested with the Contractor.

Similarly, the Contractor’s Authorized Representative shall provide the County’s
Authorized Representative such assistance as the County’s Authorized Representative may
reasonably require in its efforts to obtain County Permits and to coordinate its efforts and
activities as required by the County’s Authorized Representative with Governmental Authorities
as the owner of the Facility and Facility Site, including (A) operational data, (B) maintenance
records, (C) assistance relative to evaluating the impact of changes and modifications to
legislation or regulations, and (D) as may be reasonably requested by the County’s Authorized
Representative, the attendance at hearings and meetings by informed representatives of the
Contractor with County and Governmental Authority(ies); provided, in no event shall the
Contractor’s Authorized Representative’s level of assistance be (1) used or relied on by the
County, except for the provision of information required by the County Permit or in this
Agreement, or (2) interpreted or construed as Contractor Fault, in either case, for failure of the

County to successfully coordinate or perform, or both, such action or activities. Except as
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provided in the immediately preceding sentence, the Parties agree that the obligation to obtain
County Permits are solely vested with the County.

The County shall use all reasonable efforts to secure, obtain, maintain, revise, amend and
renew and pay for all Permits in connection with the Facility that are specifically identified in
Schedule 14 (County Permits) and similar Permits that may be required by a Change in Law

(such Permits, the “County Permits”), unless the Parties mutually agree in writing that such

similar Permits shall be considered Contractor Permits. For purposes of clarity, all fees and
costs, including all Governmental Authority fees associated with applying for, securing,
obtaining, maintaining, revising and amending or renewing, or any one or more of the foregoing,
County Permits, shall be borne by the County. Governmental Authority fees and costs for a
County Permit required of the Contractor or a County Permit, or both, associated with an
additional service or a Project shall be borne by the County consistent with the limitations on
such increase specified in Section 10, unless such service or Project is the result of Contractor
Fault, in which case the Contractor shall be liable for such increased fees or costs. The County’s
Authorized Representative shall provide a copy ot all County Permits to the Contractor’s
Authorized Representative prior to the Commencement Date. Thereafter, the County’s
Authorized Representative shall promptly provide a copy of any County Permit to the
Contractor’s Authorized Representative after any renewal or modification ot the same.

It the signature of the operator of the Facility is required under Applicable Law relative
to such County Permits, the appropriate Contractor representative shall sign such County Permits
as proposed by the County. If the Contractor or its appropriate representative shall disagree with

the information and data contained in such County Permits, the County’s appropriate
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representative shall revise and amend the same as may be necessary and appropriate and then the

Contractor’s appropriate representative shall sign such County Permits.

Section 3.7 Regulatory Reports.

Section 3.7.1 Reports Required By Governmental Authorities.

The Contractor shall, in a timely manner, generate, file in an organized and
readily retrievable manner, store, sign as the Facility operator and provide to all Governmental
Authorities having appropriate jurisdiction over the Work, the County Permits and other Permits,
all information, applications, renewals and modifications of Permits, including County Permits,
notices and reports, including operational data and reports, maintenance records and continuance
of historical record keeping activities required to establish and document the impact of operation
activities and sampling and testing results (which sampling and testing shall be conducted by or

through the Contractor, in each case, in accordance with Applicable Law) (the “Administrative

Permit Requirements™) as may be required of the Contractor pursuant to and in form and
substance specified by Applicable Law. If the signature of the owner of the Facility or the
Facility Site, or both, is required under Applicable Law relative to such Administrative Permit
Requirements, the appropriate County representative shall sign such Administrative Permit
Requirements as proposed in a timely fashion by the Contractor. If the County or its appropriate
representative shall disagree with the information and data contained in such Administrative
Permit Requirements, the Contractor’s appropriate representative shall revise and amend the
same as may be necessary and appropriate and then the County’s appropriate representative shall
sign such Administrative Permit Requirements.

The Contractor’s Authorized Representative shall provide Notice to the County’s
Authorized Representative as each Administrative Permit Requirement is being prepared and, if
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the County’s Authorized Representative so desires, the Contractor’s Authorized Representative
shall provide a review copy of the same to the County’s Authorized Representative sufficiently
in advance of the submission date to the applicable Governmental Authority to allow the
County’s Authorized Representative to review and comment on the same. The County’s
Authorized Representative shall have approval rights over Administrative Permit Requirements
requiring County signature as the owner of the Facility and, as applicable, the Facility Site;

provided, however, that the Contractor shall not be deemed to be in default or subject to any

applicable Withholding hereunder if the Contractor is unable to obtain, timely attain or maintain
any Permit as a direct result of the County’s failure to cause such Permit to be signed timely by
an authorized representative of the County. Simultaneously with the Contractor’s filing of any
such Administrative Permit Requirements with a Governmental Authority, the Contractor’s
Authorized Representative shall also provide a copy of the executed original to the County’s
Authorized Representative that was filed with the Governmental Authority.

Section 3.7.2 Sampling And Testing Reports.

The Contractor shall, unless the County, by Notice from the County’s Authorized
Representative, directs the Contractor’s Authorized Representative otherwise, generate, file,
store, sign as operator, provide and deliver to the County’s Authorized Representative, all
Administrative Permit Requirements relative to the Facility or the Facility Site, or both, as may
be required of the County to generate, file, store, provide and deliver to all Governmental
Authorities having appropriate jurisdiction over the Facility or the Facility Site, or both, (a) by
Applicable Law, (b) by any court having appropriate jurisdiction, (c) by this Agreement and (d)
of the Contractor pursuant to Section 3.7.1, in each case, after the requisite information is made

or could be made available to the Contractor, but in no event later than the earlier to occur of (1)
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the applicable dates specified in the Applicable Law, (2) the applicable dates, other than dates
specified in Applicable Law, specified in this Agreement or (3) at such time as may be necessary
or reasonably required by the County’s Authorized Representative to make all appropriate
filings, deliver all appropriate reports or give all appropriate notices in a timely manner in
conformance with Applicable Law or other requirement.

Section 3.7.3 Reporting Problems.

The Contractor shall immediately notify and provide the County’s Authorized
Representative and the Consulting Engineer with any and all information as the same becomes
available relative to any activity, problem, event or circumstance that is an abnormal condition
that threatens or may threaten compliance with the requirements of this Agreement or the
requirements of any applicable Required Insurance, or disrupts Facility operations or requires
notifications to Governmental Authorities.

The words “immediately notify” shall be construed to mean no later than the
earlier to occur of (a) that required in the Emergency plan under Section 3.8 or (b) that required
by Applicable Law. To the extent the Contractor, as the manager, operator and maintainer of the
Facility, is required by Applicable Law to notify the applicable Governmental Authorities, it

shall do so in compliance with the timeframe required by Applicable Law; provided, however,

the Contractor shall always endeavor to notify the County’s Authorized Representative of such
abnormal condition before it notifies the applicable Governmental Authorities, if required, of
such condition. The Contractor shall continue to update and provide any and all information
regarding such act or event to the County’s Authorized Representative, and to the extent required
of the Contractor by Applicable Law, to the applicable Governmental Authorities, as such

information becomes available. The Contractor shall take all reasonable steps necessary under
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the circumstances to develop and provide to the County’s Authorized Representative within
twenty-four (24) hours after becoming aware of the abnormal condition, the reasons or events
giving rise to the abnormal condition, a full and complete assessment of the situation based on
such available information, provide recommendations as to the responses that are or should be
undertaken by the Contractor to address and Cure the abnormal condition and continually update
the County’s Authorized Representative of the same as information become available. Further,
the Contractor shall immediately, but in no event later than that period of time prescribed, as
applicable, in (a) or (b) above, commence (1) all necessary investigative. corrective and
mitigative actions required by Applicable Law, (2) implementation of the Emergency plan
specified in Section 3.8 to the extent it is applicable to the situation, (3) implementation of the
activities required by this Agreement to the extent applicable to the situation and (4) physical
inspection and gathering of information and other data from field locations as may be reasonably
necessary and appropriate to assess the range of responses that may be available and appropriate
to the situation, including that information and data as may be requested by the County’s
Authorized Representative pursuant to this Agreement.

Section 3.7.4 Failure to Comply.

Failure of the Contractor to comply with the requirements ot Section 3.7 shall

subject the Contractor to the Withholding in accordance with Section 8.4.7.1.

Section 3.8 Emergency Procedures Planning.

As part of the Transition Plan, the Contractor shall provide the County’s Authorized
Representative with a plan of action to be implemented by the Contractor in the event an

Emergency shall occur (the “Emergency Plan™). The Emergency Plan shall specify the

Emergency procedures to be followed as required by Applicable Law and to the extent not
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inconsistent with Applicable Law, conform such plan with the existing County Solid Waste
Division and County-Wide Emergency Plans (together, the “County Plans™) as well as with such
modifications thereto as the County may make from time-to-time after notifying the Contractor
thereof in writing. Upon conforming its Emergency Plan to any modifications to the County
Plans, the Contractor shall file its modified Emergency Plan with the County’s Authorized
Representative for review and approval within thirty (30) Days after the County’s adoption of
any amendment to the County Plans. Within thirty (30) Days following the Contract Date and,
as applicable, within thirty (30) Days following the County’s Authorized Representative’s
receipt of the Contractor’s Emergency Plan and any amendments to the same as required by this
Section 3.8, the County’s Authorized Representative shall, by Notice to the Contractor’s
Authorized Representative, approve or disapprove of such plan. If the County’s Authorized
Representative by such Notice disapproves of the Contractor’s Emergency Plan, the County’s
Authorized Representative shall specify in reasonable detail in such notice its reasons for its
disapproval. The Contractor shall, upon receipt of such Notice, amend its Emergency Plan
accordingly and resubmit it to the County’s Authorized Representative for approval. The
foregoing procedures and timeframes shall be applicable to the preparation, filing and approval
of any Contractor Emergency Plan. If the County’s Authorized Representative does not, by
Notice, disagree with the Contractor’s Emergency Plan within thirty (30) Days following the
Contract Date or, as applicable, such other thirty (30) Day period following the receipt of the
same, such Contractor plan shall be deemed to have been approved by the County’s Authorized
Representative. The Contractor is not permitted to modify its approved Emergency Plan without

providing the County’s Authorized Representative with prior Notice of such proposed
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modification and no such modification shall be effective without the County’s Authorized
Representative’s approval pursuant to the procedures of this Section 3.8.

The Emergency Plan shall provide that (a) the County may, at its election, intercede and
take, or direct the Contractor to take, any and all actions reasonably necessary or appropriate to
respond to an Emergency, (b) the Authorized Representatives shall coordinate with one another
prior to and after the occurrence of a hurricane or similar event, including (i) the planning and
implementation of actions designed to prevent or mitigate, or both, damage to the Facility and
the Facility Site and (ii) the attendance at all meetings relative to such planning and
implementation, (¢) the Contractor shall interact and cooperate with appropriate departments of
the County and other jurisdictions and (d) the Contractor shall supply standby employees from
normal Facility staff ready to address any Emergency in an expeditious manner. The Emergency
Plan shall be reviewed and updated by the Parties as frequently as necessary, but at least
annually and no later than April 1. All Contractor obligations under the Emergency Plan in
effect as of the Contract Date shall be performed as part of the Processing Fee.

To the extent changes to the Contractor’s Emergency Plan, as modified pursuant to
modifications to County Plans as specified in this Section 3.8, increases the Contractor’s cost to
comply with its obligations under this Agreement, the Contractor’s Authorized Representative
shall, together with its filing of its modified plan, include its proposed cost increase. As part of
such filing, the Contractor shall also provide to the County’s Authorized Representative
documentation and other evidence purporting to support such cost increase. Failure of the
Contractor’s Authorized Representative to include its proposed cost increase and to provide such
documentation and other supporting evidence as part of its modified Emergency Plan filing shall

be deemed a waiver of the Contractor’s right to seek reimbursement for such increased costs
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unless the County’s Authorized Representative, in his or her sole discretion, waives such period
by Notice to the Contractor’s Authorized Representative. If such documentation and other
evidence reasonably supports the Contractor’s contention of increased costs, the Authorized
Representatives shall prepare an amendment to this Agreement, for the Board of County
Commissioners’ review, consideration and possible execution, identifying the cost increase

relative to performing the requirements associated with the modification of the Contractor’s

Emergency Plan and the method to be employed for reimbursing such costs. Any such cost

increase shall be limited to Direct Costs, subject to Cost Substantiation, inclusive of Markup.
Reimbursement, at the County’s election, shall be in the form of an adjustment to the Processing
Fee or a one-time, lump sum payment.

Notwithstanding any provision in this Section 3.8 to the contrary, the Contractor shall
have no obligation under this Agreement to comply with changes to its Emergency Plan
consistent with the County’s modification to the County Plans if such changes increase the
Contractor’s costs to comply with such changes unless and until the Parties have executed an
appropriate amendment to this Agreement, except, in any case, to the extent necessary to protect

human life and the environment and mitigate potential damage in accordance with Section 9.

Section 3.9 Housekeeping, Maintenance of Buildings and Grounds and Customer Service.

The Contractor shall continually and on a daily basis maintain the Facility and the
Facility Site in an aesthetically attractive, clean, neat, orderly, and litter free condition, and shall
implement and maintain appropriate dust control measures in and around the Facility. Without
limiting the generality of the foregoing, the Contractor shall maintain within the Facility Site all
grounds, landscaping and drainage systems, including, but not limited to, storm water drainage

systems, manholes, inlets, headwalls, flared-end sections, cleanouts and rip-raps, except that the
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County shall be responsible for maintaining the landscaping around the Contractor’s
administration building located on the South side of 110th Avenue. The Contractor shall also
comply with the non-process maintenance and customer service standards provided in Schedule
15 (Non-Process Maintenance and Customer Service Standards). In furtherance of assuring the
Contractor’s compliance with its obligations under this Section 3.9, the County shall have the

right to Withhold amounts against the Contractor pursuant to, as applicable, Sections 8.4.7.4.

Section 3.10 Repairs and Maintenance.

The Contractor shall perform all maintenance and Repairs or Replacements to the Facility
at a level adequate for the reliable, efficient, long-term dependability and preservation of the
Facility and the Facility Site such that (a) the normal useful life of the Equipment shall be
achieved, (b) operational readiness of the same will be assured and (c) existing redundant
Equipment and an adequate level of Spare Parts (consistent with the requirements of this
Agreement) shall be maintained to remain available for installation and operation at all times, in

accordance with the Standards of Maintenance; provided, however, during the Initial Operating

Period, the level or standard(s) of maintenance specified in Section 10.6 shall be substituted for
that specified in this Section 3.10 to the extent specifically recognized and made applicable
pursuant to such Section 10.6. Failure of the Contractor to comply with this obligation shall
subject the Contractor to retainage and Withholdings and the County’s implementation of its
rights and remedies pursuant to Section 6.

In furtherance of the Contractor’s obligations under Section 3.2 and 3.9 and the previous
paragraph of this Section 3.10, the Contractor shall perform maintenance, Repairs or
Replacements to the Facility and perform each and every component of the Work in accordance
with the more stringent of (i) the Operation and Maintenance Manuals, except that the Contractor
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shall not be required to perform such activities in accordance with the Prior Contractor’s
Operation and Maintenance Manuals to the extent that such Operation and Maintenance Manuals
are in conflict with the Contractor’s Operation and Maintenance Manuals, and other operating
instructions produced, generated or modified by the Contractor relating to the Facility and
consistent with Prudent Industry Practices, (ii) manufacturer’s recommendations, as modified by
the Contractor; provided, such modifications are consistent with (A) Prudent Industry Practices
and (B) the requirements necessary to maintain the Facility’s warranties (to the extent such
warranties are available to the Contractor), (iii) the applicable terms and conditions of this
Agreement, (iv) Prudent Industry Practice and (v) Applicable Laws, (collectively, the “Standards

of Maintenance”); provided, however, that compliance with the foregoing shall not be a violation

of Applicable Laws. Notwithstanding the foregoing in this Section 3.10, the Contractor shall
cause each turbine-generator to undergo major maintenance overhaul at least every five (5) years
as measured against each such turbine-generator’s most recent major maintenance overhaul
unless the Parties otherwise agree on an alternative timeframe for such periodic maintenance. If
a major maintenance overhaul is performed for both turbine-generators in the same year, prior to
the Commencement Date or in the first full or partial Billing Year, the Contractor will be
allowed a one year extension on the five (5) year required frequency for one of the turbine-
generators such that both turbine-generator major overhauls will not be required in the same
year. If the Contractor proposes to undertake one or more major maintenance overhauls of a
turbine-generator earlier than such five (5) year periodic interval and the County’s Authorized
Representative disagrees with such alternative timeframe(s), the Contractor may undertake such
major maintenance overhaul(s) and any dispute resolution resulting from such disagreement shall

be limited to whether the Contractor should be afforded relief under the applicable circumstances
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from its obligation to comply with the Performance Guarantees, as such relief for such major
maintenance is calculated pursuant to Schedule 3 (Performance Calculations and Test
Procedures).

The Contractor shall be obligated to comply with those Standards of Maintenance which
are applicable in any particular circumstance. Where more than one Standard of Maintenance
applies to any particular obligation under this Agreement, the Contractor shall comply with each
applicable Standard of Maintenance. Where one or more Standards of Maintenance may be in
conflict with one another, the Contractor shall comply with the most stringent, or applicable

portion, of such Standards of Maintenance.

Section 3.11 Replacement of Unsupported Equipment.

In furtherance of the Contractor’s responsibilities under Section 3.10, if Equipment to be
replaced is no longer supported by the applicable Equipment manufacturer or aftermarket
supplier. then replacement Equipment that is new, current, proven and commercially available
Equipment of its type shall be procured, installed and used by the Contractor. The fact that such
replacement Equipment may be an improvement or upgrade over that Equipment that is being
replaced shall not give rise to additional compensation, Pass Through Cost or other remuneration
to the Contractor under this Agreement. The cost and expense associated with the procurement,
adminisiration, installation and any other fee or cost associated therewith and the maintenance
thereof and the purchase of Spare Parts for such Equipment as well as the retirement of obsolete
Spare Parts for the unsupported Equipment was contemplated by the Contractor in establishing
the Processing Fee hereunder, and the County shall have no liability relative to such replacement

Equipment.
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Section 3.12 Certain Warranties Regarding Workmanship, Parts, Equipment and Consumable

Supplies.

The Contractor shall maintain, on behalf of the County, all third party warranties and
guarantees on Equipment, and shall enforce all warranties and guarantees relative thereto. These
warranties include: (a) all existing warranties on Equipment and components thereof that the
County’s Authorized Representative provides to the Contractor, (b) warranties and guarantees on
Equipment and components thereof provided by the contractors and vendors selected by the
County, and (c) warranties and guarantees on Equipment and components thereof provided by or
through the Contractor. The County shall provide, in a timely manner, copies of all warranties to
the Contractor for the Equipment and components thereof provided by the contractors and
vendors selected by the County. Upon the request of the County’s Authorized Representative,
the Contractor’s Authorized Representative shall provide the County’s Authorized
Representative a current list and copies of all warranties and guarantees with respect to
Equipment and components thereof. To the extent that warranties for Equipment are in, or come
into, the County’s name for its use and benefit are assignable, the County shall transfer and
assign to the Contractor all such warranties (a) in its possession as of the Commencement Date,
within thirty (30) Days after such date, and (b) that come into the possession of the County after
the Commencement Date, within thirty (30) Days after the date the County comes into such

possession.

Section 3.13 Ownership and Title.

The Facility is titled in the name of and owned by the County. Subject to the
Contractor’s rights pursuant to Section 3.14.2, title to all Equipment (other than equipment
temporarily [not more than sixty (60) Days] brought onto the Facility Site to perform the Work
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and then removed after the Work has been performed, and it being further understood and agreed
between the Parties that the Contractor shall not store equipment on the Facility Site that is not
necessary for the performance of the Work), Reagents, Spare Parts, Utilities, chemicals, supplies,
materials and other items of a similar nature (collectively, “Property”) shall vest in and be
deemed owned by the County upon the earlier to occur of (a) payment for such item by the
County, if applicable, or (b) delivery to the Facility Site, and in all events, free and clear of all
liens, security interests and encumbrances.

Title to drawings, Operation and Maintenance Manuals and other manuals, reports, As-
Built Drawings, specifications, operating data, maintenance records, analyses of the data, maps,
photographs, meeting records, communications records, County Permit applications, County
Permits, studies and similar items, licenses, including software licenses and industrial property
rights to the extent such are transferable to the County and, except as provided by Applicable
Law, all Records, (1) owned or acquired by the County prior to the Contract Date and relative to
the Facility shall be deemed to be owned and titled in the name of the County and (2) purchased,
supplied or prepared by the Contractor on and after the Contract Date for, or in connection with,
the Work, with the exception of (i) those items qualifying as Confidential Information under
Applicable Law, (ii) the Contractor’s Records to the extent protected from disclosure by
Applicable Law, (iii) Records for which title is not transferable from the Subcontractor having
title to such Records and (iv) corporate or partnership records of the Contractor (it the Contractor
is a partnership), personnel records of the Contractor’s employees and the Contractor’s financial
records, including tax returns and financial statements, shall from the inception, vest in and be
deemed owned by the County free and clear of all liens, security interests and encumbrances.

All items referenced in this paragraph that are owned by the County shall remain a part of the
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Facility upon the termination or expiration of this Agreement. The Contractor’s records shall
remain its property and shall be accessible by the County to the extent permitted by Applicable
Law.

The Contractor further warrants and guarantees and shall require all Subcontractors
performing Work on the Facility Site to warrant and guarantee that, except as provided in the
preceding paragraph of this Section 3.13, no Property which is to be owned by the County will
have been acquired by the Contractor, any Subcontractor or other Entity performing Work or
Property which is subject to an agreement under which an interest therein or encumbrance
thereon will be retained by the seller or otherwise imposed on the Contractor, any Subcontractor
or other Entity. In the event of any claim affecting such titles, the Contractor and the applicable
Subcontractors shall, at no cost to the County, protect, indemnify and hold the County harmless
from and against all Losses and shall defend the Indemnified Parties in any Legal Proceeding or
in connection with the title to all such Work, Property and shall obtain good and marketable title

to the same on behalf of the County.

Section 3.14 Facility Equipment and Spare Parts.

Within fifteen (15) Business Days after the Commencement Date, the County’s
Authorized Representative and the Consulting Engineer, or his or her representatives, or both, at
the County’s cost and expense, and the Contractor’s Authorized Representative, or his or her
representative, at the Contractor’s sole cost and expense, shall jointly conduct a physical
inventory and initial listing or provide documentation, reasonably satisfactory to the Parties, to
verify the presence of Facility Equipment and Spare Parts as provided on the Facility Equipment
List and the Spare Parts List, as both are attached hereto as Schedule 16 (“Initial Facility
Equipment List” and “Initial Spare Parts List”). The Initial Facility Equipment List and the
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REVISED - ADDENDUM NO. 1 (PHASE TWO)

Initial Spare Parts List shall, to the extent applicable to each such item, include (a) the number or
units of all such Equipment and Spare Parts, (b) a reasonably detailed description, to the extent
known or can reasonably be determined, including photographs of all such items, the physical
and operating condition of the Equipment and Spare Parts, to the extent known or as can
reasonably be determined (identifying and listing any defects existing at the time of such
inventory), the date of purchase, if available, the identification number, if any, and the

manufacturer’s name, if available.

The Contractor shall, within sixty (60) Days after completing the inventory, initial listing
or documentation (or any or all of the foregoing) provide to the County’s Authorized
Representative a report, relative to the Initial Facility Equipment List and the Initial Spare Parts
List, identifying (a) obsolete Equipment or Spare Parts, or both, recommended to be removed
from the inventory and such lists, (b) Equipment and Spare Parts that either (1) are not on either
inventory list and are recommended to be added to the applicable list, (2) were not present in the
physical inventory, or (3) were not present in the recommended quantity, (c) items whose
description or condition do not match the Initial Equipment List or Initial Spare Parts List, and
(d) the estimated value of the Spare Parts, which cost shall be based on the purchase price for the
Spare Parts for new Spare Parts and the fair market value for used or rebuilt Spare Parts (the
“Estimated Value”). The County and the Consulting Engineer will review the Contractor’s
recommendations, and upon agreement, revise the Initial Facility Equipment List and the Initial
Spare Parts List to reflect the agreed upon changes, which revised lists shall list the Equipment
and Spare Parts which are required to be in inventory at the Facility at the earlier to occur of the

expiration or termination of this Agreement (the “Required Facility Equipment List”) and (the
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REVISED - ADDENDUM NO. 1 (PHASE TWO)

“Required Spare Parts List”). The Required Facility Equipment List and the Required Spare
Parts List shall be approved in writing by the Parties and upon such approval, shall be attached
hereto as Schedule 16A (Required Facility Equipment List and Required Spare Parts List) and
made a part of this Agreement. With respect to (b) above, the Contractor shall procure all
Equipment and Spare Parts that the Parties have agreed are required Equipment or required Spare
Parts, or both, and the County shall reimburse the costs for such purchases as a Pass Through
Cost. Such Pass Through Costs for required Spare Parts shall be included in the Estimated
Values.

The County’s Authorized Representative shall maintain possession of the Required
Facility Equipment List and the Required Spare Parts List and shall provide free of charge to the
Contractor’s Authorized Representative a copy of such lists, as such lists may be revised during
the Term.

Effective on the Commencement Date, the Contractor shall assume custody of the
Facility, all Equipment and Spare Parts, and shall be responsible for maintaining the same to at
least the physical inventory and listing in the Required Facility Equipment List and the Required
Spare Parts List during the Term. At all times during the Term, the Contractor shall replenish
and maintain at the Facility the quantity and types of Critical Spare Parts specified on Schedule
16B (Critical Spare Parts). Each Billing Year, the County’s Authorized Representative and the
Consulting Engineer, or his or her representatives, or both, at the County’s sole cost and expense,
and the Contractor’s Authorized Representative, or his or her representative, at the Contractor’s
sole cost and expense, shall jointly conduct a physical inventory of the Required Spare Parts not

later than October 31 of each Billing Year.

3-28

et ?n;mt

vy,



To the extent the Parties, each acting reasonably, agree that items of Equipment or Spare
Parts are obsolete, (i) such item(s) shall be deleted from the Required Facility Equipment List or
the Required Spare Parts List, or both, as applicable, (ii) the Estimated Value shall be adjusted
accordingly, and (iii) a revised Schedule 16A (Required Facility Equipment List and Required
Spare Parts List) hereto shall be agreed upon in writing by the Authorized Representatives, and
such changes, if any, shall not constitute an amendment to this Agreement.

If, upon the earlier to occur of the expiration of the Term or termination of this
Agreement, the value of the then-existing inventory of Spare Parts at the Facility (the “Final
Value™) is less than the Estimated Value, as adjusted by the Adjustment Factor, the Parties shall
reconcile such shortfall in accordance with the following two paragraphs in this Section 3.14.

To determine or verity the physical inventory and current listing of the Facility, including
Property, upon the earlier to occur of expiration of the Term or termination of this Agreement,
the County’s Authorized Representative and the Consulting Engineer may, on or about the date
of such expiration or termination date, as applicable, conduct a physical inventory and current
listing of the Facility, including Property. This physical inventory may be witnessed or the
results verified, or both, by the Contractor’s Authorized Representative. If the County’s
Authorized Representative and the Consulting Engineer determine that the Final Value is less
than the Estimated Value, as adjusted by the Adjustment Factor, the County shall request by
Notice to the Contractor’s Authorized Representative, that the Contractor (a) deliver to the
County’s Authorized Representative payment equal to the difference between the Estimated
Value and the Final Value and (b) if the number and type of Spare Parts is less than the quantity

specified on the Required Spare Parts List, a procurement specification, including recommended
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vendor pricing, to purchase such missing Facility item(s), and in the case of either (a) or (b), the
Contractor shall perform the same within thirty (30) Days after receipt of the County’s Notice.

With respect to chemicals, Reagents, supplies, including lubricants, the Contractor shall,
upon the earlier to occur of termination of this Agreement or expiration of the Term, provide and
leave on the Facility Site a quantity or amount of such chemicals, Reagents and supplies as shall
be (a) sufficient for normal Facility operations and maintenance for a period of three (3) Months
or (b) at least one full container (i.e., drum, tube, carton, pod, pallet, etc.) of each such chemicals,
Reagents, and supplies, including lubricants, in the size normally purchased by the Contractor,
whichever is less. If any such chemicals, Reagents or supplies, including lubricants, are
normally stored in fixed vessels, silos or bins at the Facility, each fixed vessel, silo or bin shall
be at least fifty percent (50%) full.

Section 3.14.1 No Security Interest in Facility Assets.

The Contractor hereby covenants and warrants that notwithstanding anything in
this Agreement that may be construed or interpreted to the contrary, the Contractor does not and
shall not have any encumbrance, security or other ownership interest in the Facility, including
Property. Moreover, the Contractor hereby waives, now and forever, any encumbrance, security
or other ownership interest it may or could otherwise have or allege to have under any
Applicable Law to the Facility, including Property.

Section 3.14.2 Disposition of County Property.

Equipment or Spare Parts, or both, that is replaced, refurbished, exchanged or

otherwise disposed by the Contractor may serve as a credit to the Contractor’s purchase of, as

applicable, replacement Equipment or Spare Parts; provided, however, if the replacement

Equipment or Spare Parts, or both, arose as a result of an insurable event for which insurance
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proceeds have, are or will be paid for such replacement Equipment or Spare Parts, or both, the
applicable insurance company shall have the right to the salvage value to, as applicable, the
Equipment or Spare Parts, being replaced or, if the applicable insurance company does not claim
the Equipment or Spare Parts being replaced for its salvage value, the Contractor shall dispose of
such Equipment or Spare Parts being replaced and shall have the right to claim and enjoy the any
benefits associated with such Equipment’s or Spare Parts” disposition. Subject to the proviso in
the immediately preceding sentence, the Parties agree that such disposition of Equipment or
Spare Parts that is replaced, refurbished, exchanged or otherwise disposed is in the best interest
of the County, and the salvage value, exchange value, cost of disposal or cost of other disposition
of such Equipment or Spare Parts, or both, was taken into account by the Contractor in
establishing the Processing Fee. Subject to the proviso in this Section 3.14.2, the Contractor may
sell, exchange or dispose of the foregoing and retain the proceeds of such disposition.

Section 3.14.3 Use or Removal of Equipment.

To the extent the Contractor has a regional maintenance structure and procedures,
the County recognizes the benefit it receives from the same and accepts on a temporary basis that
Spare Parts, other than Critical Spare Parts, may be shared with other waste-to-energy facilities
in the region that the Contractor operates and maintains without compromising the Contractor’s
obligations under this Agreement. Notwithstanding the foregoing of this Section 3.14.3. the
Contractor shall not remove Equipment from the Facility Site or share the use thercof on a
temporary basis with other facilities the Contractor operates and maintains to the extent that such
removal or use is restricted or otherwise prohibited by any Equipment financing covenants or
security agreements that the County may enter into relative to the Facility or the System. If the

Contractor is unsure of the applicability of such restrictions or covenants, the Contractor’s
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Authorized Representative may contact and secure a determination thereon from the County’s

Authorized Representative. If such a determination is sought, the Contractor shall not remove

the Equipment in question unless and until the County’s Authorized Representative approves

such removal in writing and delivers the same to the Contractor’s Authorized Representative.
Section 3.14.4 Rolling Stock.

Rolling Stock shall not be considered Facility Equipment. Rolling Stock located
on or intended to be located on the Facility Site, if any, for exclusive use on the Facility Site and
owned and titled in the name of the County as of the Commencement Date shall be, to the extent
the Contractor agrees to accept all or a portion of such Rolling Stock, transferred by the County
on an “as is” basis, including title thereto, at no cost and expense to the Contractor on or
promptly following the Commencement Date for exclusive use by Contractor, and its authorized
personnel, on the Facility Site during the Term. To the extent such Rolling Stock, if any, is
transferred from the County, the County does not warrant any such Rolling Stock or the
condition thereof. If the Contractor accepts such Rolling Stock consistent with the foregoing, it
shall thereafter be the Contractor’s responsibility to maintain, Repair or Replace such Rolling
Stock, when and if needed, at the Contractor’s sole cost and expense. Rolling Stock referenced
above whose transfer to the Contractor is not accepted by the Contractor shall be removed from
the Facility Site by the County on or promptly following the Comﬁlencement Date. The
Contractor shall cooperate with the County in such removal effort. Taking into account the
transfer of all or a portion of the County’s Rolling Stock, if any, to the Contractor pursuant to
this Section 3.14.4, it shall be the Contractor’s responsibility to furnish and maintain Rolling
Stock during the Term as required to perform the Work, including the purchase, rental or other

method of securing Rolling Stock.
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Section 3.15 Access to the Facility.

Section 3.15.1 Access to the Facility.

The Contractor shall provide the County’s Authorized Representative and his or
her agents (including the Consulting Engineer) on a twenty-four (24) hour per Day basis and
with the full cooperation of the Contractor, unlimited access to and unlimited rights to visit and
inspect the Facility and the Facility Site, at any time for any reason, including photography,

sampling and testing; provided, however, any such sampling or testing shall be conducted in

accordarice with Applicable Law (if any governs the same) and protocols established in writing
therefor by the Parties or deemed established therefor by dispute resolution pursuant to Section
14 and provided further, that the frequency of such sampling and testing does not unreasonably
interfere with the Contractor’s operation and maintenance of the Facility.

Section 3.15.2 Access to Data and Records.

The County’s Authorized Representative, the Consulting Engineer and the
County’s employees, representatives and agents, with the full cooperation of the Contractor,
shall have, during normal business hours and upon reasonable notice to the Contractor, access to
review or copy, or both, in accordance with Applicable Law, including Chapter 119, Florida
Statutes, all documents, papers and letters, in Native Electronic Format (including metadata) or
otherwise, and all other records, books, accounts, documents, papers, letters and invoices to
verify costs incurred or payments by the County pursuant to this Agreement or in connection

with the Work or that are made or received by the Contractor in connection with this Agreement;

provided, however, the foregoing costs and expenses shall not apply to payments of the
Processing Fee and fixed or lump sum costs. The aforesaid documents, papers and letters

(collectively, “Records™) will be made available by the Contractor for audit or inspection
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purposes by the County consistent with the foregoing proviso. Subject to the proviso above, the
County’s, and its agents’ and representatives’, access shall include vériﬁcation or audits of costs
and payments to any Subcontractor, any purchase order and any service or Project, or both,
performed by or through the Contractor, any amendment increasing, decreasing or providing for
payments under this Agreement that are made or received by the Contractor in connection with
this Agreement (all financial, cost, fee or money records or transaction referenced in this Section

3.15.2 being hereafter referred to herein as “Cost Records”); provided, however, that any

Entity(ies) with any access provided for under this Section 3.15.2 shall be bound by the County’s
confidentiality obligations pursuant to this Section 3.15 and Section 15.6, provided that to the
extent the Contractor, by Notice to the County within forty-eight (48) hours after such County’s
confidentiality obligations would otherwise be binding, identifies Applicable Law that permits
such applicable Entity to not be so bound, such Entity shall not be so bound provided that within
seven (7) Days following the Contractor’s receipt of Notice, the County concurs that such
Applicable Law permits the applicable Entity to not be so bound. The Contractor shall have the
right to deny access to the County, the County’s Authorized Representative, the Consulting
Engineer and the County’s employees, representatives and agents to review and copy Records to
the extent Records are protected from disclosure by Applicable Law. The Contractor shall retain
for such inspection purposes all Records and Cost Records in compliance with Chapter 119,
Florida Statutes. This Section shall survive the termination or expiration of this Agreement for
the period specified in Chapter 119, Florida Statutes.
Section 3.15.3 Compliance with Contractor’s Rules.
Relative to the County’s inspections and visits as described in this Section 3.15,

the County’s Authorized Representative, the Consulting Engineer and the County’s
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representatives and agents and representatives of Governmental Authorities shall comply with all
of the Contractor’s safety rules and regulations with respect to their inspections or visits to the
Facility or Facility Site, or both, and shall not unreasonably interfere with Facility operations;

provided, however, such compliance shall only be applicable to the extent such rules and

regulations are applicable to the Contractor’s employees and Subcontractors. The Contractor
agrees that its rules and regulations regarding access to the Facility Site shall be designed not to
restrict access, but rather to address appropriate security, operational or safety issues that may be
reasonably encountered on such visits.

Section 3.15.4 Tours of the Facility.

The Contractor shall schedule and provide tours of the Facility and Facility Site
upon reasonable notice by the County’s Authorized Representative. The County’s Authorized
Representative may schedule and conduct as many tours as desired upon reasonable notice to the
Contractor’s Authorized Representative, provided that any such tours shall not unreasonably
interfere with Facility operations. Literature describing the Facility and its operation, if provided
by the County’s Authorized Representative, shall be distributed during the tour and to the
general public. All literature distributed must receive prior approval by the County’s Authorized
Representative. The Contractor shall also secure, maintain and supply a sufticient number of
clean hardhats, safety glasses and other protective equipment or requirement required by
Applicable Law for use by tour groups when touring the Facility and the Facility Site. The
Contractor shall replace such hardhats, safety glasses and other protective equipment as

appropriate or as required by Applicable Law, or both.
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Section 3.16 Security at the Facility; Confidentiality of Security Measures.

The Contractor shall be responsible for Facility security, including the administration and
implementation of the security procedures for the Facility, except as otherwise specifically
provided in this Section. Without limiting the generality of the foregoing, access to the Facility
and the Facility Site shall only be given to its employees, Subcontractors, Affiliates, Contractor’s
invitees, Solid Waste haulers, Governmental Authorities and those Entities permitted by Section
3.15 and as mutually determined by the County’s Authorized Representative and the
Contractor’s Authorized Representative. The access gates to the Facility Site shall remain closed
except when admitting such employees, Subcontractors, Affiliates, Contractor’s invitees, haulers,
Governmental Authorities and Entities. Contractor staff and, as approved by the County,
Subcontractor staff, shall be assigned card access for specified gates and buildings on the Facility
Site, with such access specific to the work being performed by such staff. Access cards and all
card readers and associated access and security devices shall be provided, programmed and
maintained by the County. It shall be the Contractor’s responsibility to issue access cards,
provide information required by the County for staff to whom cards are issued, and to recover
such cards at the termination of employment by Contractor or Subcontractor staff that have been
issued access cards. Replacement of lost cards shall be at the Contractor’s sole, cost and expense.
The Contractor shall also provide all additional security measures as directed by the County;
provided that if any such additional measures increase the Contractor’s costs, the County’s
Authorized Representative and the Contractor’s Authorized Representative shall negotiate an
appropriate amendment to this Agreement and the County’s Authorized Representative shall
present such amendment to the Board of County Commissioners for possible execution.

Notwithstanding the foregoing of this Section 3.16 to the contrary, the Contractor shall have no

3-36

o,



obligation under this Agreement to comply with such additional security measures as directed by
the County that increase the Contractor’s costs unless and until the Parties execute an appropriate
amendment to this Agreement. Any such increase in costs shall be limited to Direct Costs,
subject to Cost Substantiation, inclusive of Markup. Such increase, at the County’s election, shall
be in the form of an adjustment to the Processing Fee, an Adjustment or on a one-time lump sum
payment.

The Contractor shall cooperate and participate by attending meetings and supplying
Facility specific information, in the development of such additional security measures as
requested by the County. It is understood and agreed by the Contractor that things such as
vulnerability analyses of the Facility and various security measures used to make the Facility and
the Facility Site less vulnerable to sabotage are not to be disseminated outside of the Facility Site
nor disclosed to other Entities, all in accordance with Section 119.07, Florida Statutes, as
amended. If the Contractor receives any request by any Entity for such information, the
Contractor shall not disclose such information and the Contractor shall immediately notify the

County’s Authorized Representative in writing of such request.

Section 3.17 Taxes and Contributions.

The Contractor shall pay when due all taxes, duties, fees and similar impositions of
Governmental Authorities imposed on the Contractor under Applicable LLaw by reason of the
Contractor’s performance of the Work including sales, excise, storage, consumption taxes,
license and registration fees, income, profit, franchise, Contractor’s real and personal property
taxes (but not taxes on the County or the real or personal property of the County, including the
Facility and Facility Site); employment taxes and contributions imposed by Applicable Law or
trade union contracts with respect to or measured by compensation (wages, salaries, benefits or
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other) paid to employees of the Contractor, including taxes and contributions for unemployment
compensation insurance, retirement benefits, health and welfare funds, pensions and annuities
and disability insurances. The County shall neither be liable for the payment of any such taxes
or any other taxes, duties, fees, charges, levies, assessments or similar impositions of
Governmental Authorities, including all those enumerated in the immediately preceding sentence
of this Section 3.17 nor shall the County have any reimbursement obligation of any or all of the

same to the Contractor under this Agreement; provided, however, the County shall be liable for

(a) Discriminatory Taxes, (b) any federal, State or local user fees or assessments but only to the
extent expressly recognized as qualifying as a Change in Law pursuant to such definition and (c)
sales taxes to the extent such taxes apply directly to (1) Reagents purchased for use at the
Facility, (2) parts, materials and equipment (including Equipment) purchased by the Contractor
prior to or during the Initial Operating Period, provided such parts, materials and equipment
(including Equipment) are to be used at or on the Facility as part of the implementation of
Schedule 19 (Technical Recovery Plan) and (3) Projects (other than those in Section 10.6 which
is addressed in clause (2) above) and additional services pursuant to Section 10; provided, that
the County shall not be liable for any of the foregoing to the extent clause (c) above are
performed on the basis of a lump sum or fixed price which Contractor pricing therefore shall
include, or shall be deemed to include, sales taxes. To the extent the County is liable for any
reimbursement with respect to clauses (a), (b) or (c) above, the Contractor shall invoice the
County for the applicable amount in the Billing Month after the Billing Month in which the
Contractor paid such amount and the County shall reimburse the applicable amount to the

Contractor as a Pass Through Cost (such amount, “Pass Through Taxes and Fees”). The

Contractor shall protect, indemnify and hold harmless the County from and against all Losses
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and shall defend the Indemnified Parties in any Legal Proceeding resulting from or arising out of
or in connection with Contractor’s or its Subcontractor’s, or both, failure to make timely
payment or comply with the reporting, filing or other procedural requirements under Applicable
Law with respect to payments required under this Section 3.17.

The County’s Authorized Representative shall supply the Contractor’s Authorized
Representative with the County’s tax exempt information for the Contractor’s use to the extent

permitted by Applicable Law.

Section 3.18 Acceptance of Facility As-Is.

Section 3.18.1 Acceptance.

The Contractor understands and agrees that (a) the Work and (b) the Processing
Fee and such other compensation as may be provided for pursuant to, as applicable, Sections 8.2
or 8.3 for its performance of such Work as of the Contract Date, is based on, among other
factors, the Contractor’s (1) acceptance of the Facility on an “as is” basis on the Commencement
Date except for Work to be performed during the Initial Operating Period,, including the then
current state of repair and maintenance of the Facility, except as otherwise provided in a Final
Scope of Work and (2) schedule for and completion of all Work with respect to Schedule 19
(Technical Recovery Plan) in accordance with Section 10.6. Contractor shall be relieved from
the Work, to the extent relief, if at all, is expressly recognized under this Agreement or in a Final
Scope of Work.

On and after the Commencement Date and through the earlier to occur of (a) the
date on which Work relative to Schedule 19 (Technical Recovery Plan) (Projects or services
identified or defined in the Technical Recovery Plan plus those added pursuant to Section 10.6)
and implemented pursuant to Section 10.6 and Schedule 19 (Technical Recovery Plan) has been
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completed or (b) December 31, 2016 (the “Initial Operating Period”), failure of the Contractor to

comply with that portion of its obligations hereunder specifically identified in this Agreement
shall be governed by the provisions in this Agreement expressly addressing such matter,
including Sections 3.1, 3.2, 3.10, 10.6 and Schedule 19 (Technical Recovery Plan).

Following the Initial Operating Period and except with respect to any Technical
Recovery Projects to be completed after the Initial Operating Period, the Contractor shall be
deemed to have accepted the Facility on an “as is” basis and all of the Contractor’s obligations
that the Contractor may have been relieved from meeting pursuant to the terms of this
Agreement during such Initial Operating Period shall thereafter be in full force and effect.
Failure of the Contractor to comply with all of its obligations under this Agreement following the
Initial Operating Period, except as otherwise agreed in the Final Scope of work for Technical
Recovery Project to be completed after the Initial Operating Period, shall subject the Contractor
to the consequences and remedies recognized under this Agreement.

Section 3.18.2 Technical Recovery Plan.

During the Transition Period and the Initial Operating Period, the Contractor shall
implement, manage and perform the Work specified on Schedule 19 (Technical Recovery Plan)
and as may be added to Schedule 19 (Technical Recovery Plan), in each case, in accordance with
the terms and conditions of Section 10.6.

Section 3.18.3 Affidavit and Release.

Together with each invoice submitted by the Contractor to the County for
payment for Work performed and completed relative to Schedule 19 (Technical Recovery Plan)
and in accordance with the terms and conditions of Section 10.6 and Schedule 19 (Technical

Recovery Plan), the Contractor shall include an executed affidavit and release in form and
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substance attached hereto as Schedule 21 (Form of Affidavit and Release). The County shall
have no obligation to make any payment relative to any such invoice unless and until such
affidavit and release executed by the Contractor has been provided to the County.

Section 3.18.4 Contractor Investigation of Facility and Facility Site.

The Contractor represents that relative to its acceptance of the Facility’s condition
on an “as is” basis (except for Work to be performed pursuant to Schedule 19 (Technical
Recovery Plan) pursuant to Section 3.18.1, it has investigated the Facility and is familiar with it
and with the conditions relating thereto. The Contractor further represents that subject to Section
3.18.1, the Facility is satisfactory for the performance of the Work, that Contractor has satisfied
itself as to the nature and location of the Work, the specific local site conditions, the
environmental and physical conditions at the Facility, the character of the Facility and labor
conditions and all matters that may affect the performance of the Work and the cost thereof. Any
failure by the Contractor to make such determinations shall not relieve it of responsibility for
performing the Work in accordance with this Agreement without claim for additional
compensation or any other issues, except as otherwise expressly recognized in this Agreement.

The County also accepts the Facility’s condition on an “as is” basis as of the
Commencement Date, except for the Work to be performed pursuant to Section 10.6 and

Schedule 19 (Technical Recovery Plan).

Section 3.19 Process Water Supply Priorities and Non-Compliant Process Wastewater.

Section 3.19.1 Supply Priorities.

The Contractor shall operate the Facility to minimize the use of Reclaimed Water
for Processing by using treated water from Pond A to supply the Facility’s Process Water
requirements up to the maximum availability of treated water from Pond A. The use of Potable
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Water for Processing is prohibited except for use for boiler water makeup, which use must
receive prior approval from the County.

Pond A water shall undergo treatment through the County’s Industrial Water
Treatment Facility to meet the requirements of Schedule 20 (County’s Minimum Water Quality
Delivery Standards) and shall be supplied to the Facility by the County for use by the Contractor.

If the Facility’s Process Water demand is greater than the available treated water
from Pond A, the Contractor shall next use Reclaimed Water to supply the Facility’s Process
Water requirements up to the maximum availability of the Reclaimed Water. If the Facility’s
Process Water demand is greater than the available treated water from the combined treated Pond
A water and Reclaimed Water, then the Contractor shall next use Potable Water, except that
Potable Water shall only be used for boiler make-up water and such use must be approved in
writing by the County’s Authorized Representative.

Except as provided in the immediately preceding paragraph of this Section 3.19,
Potable Water shall be used only for drinking, personnel sanitary use and certain laboratory
Equipment and cleaning usés, as approved by the County’s Authorized Representative. Potable
Water shall not be used for Process area or Process Equipment wash down. Use of Potable
Water for other purposes where use of potable water is allowed or is identified as an alternate
source of supply shall be allowed only in the event of unavailability of non-Potable Water
suitable for such activity due to the occurrence of a Force Majeure or County Fault, and in either
case, the Contractor’s Authorized Representative shall give the County’s Authorized
Representative Notice prior to commencing such use and such use must be approved in writing

by the County’s Authorized Representative.
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Section 3.19.2 Non-Compliant Process Wastewater.

If the quality of Process Wastewater discharged from the Facility fails to meet the
standards specified in Schedule 2 (Performance Guarantees), Table 2, as the same may be
amended, the Contractor shall cease discharge of Process Wastewater to the sanitary sewer until
the cause of such non-compliance is identified and Cured. The Contractor shall be responsible
for payment of any penalties or damages resulting from such discharge in accordance with
Section 8.4.6.1. If the quality of Process Wastewater discharged from the Facility fails to meet
the standards specified in Schedule 2 (Performance Guarantees), Table 2, as the same may be
amended, due to the quality of the incoming Process Water not meeting such standards, the
Contractor shall not be liable for penalties and damages, and the Parties shall cooperate and
pursue expeditiously to identify (a) the cause for such noncompliance and (b) the appropriate

Cure.

Section 3.20 Media Relations: Signage.

Section 3.20.1 Media Relations.

The Contractor’s Authorized Representative shall consult with and receive the
approval of the County’s Authorized Representative prior to the Contractor responding to any
inquiry from, or initiating any contact with, the press or other media regarding any event,
circumstance or condition with respect to the management, operation or maintenance of the
Facility or any other activities of the County or the Contractor with respect to the Facility or the
Facility Site. The Contractor shall not use the name or logo of the County, its facilities,
employees or officers in any advertising, brochures, public relations documents or news releases

without the prior written consent of the County’s Authorized Representative; provided, however,

the Contractor may use or furnish the name, address and telephone number of the County’s

3-43



Authorized Representative as a client reference and make such press or media releases as
expressly required by Applicable Law. This Section 3.20.1 shall not be construed to limit the
Contractor’s right to make any and all required filings or disclosures to Governmental
Authorities, stock exchanges or similar Entities.

Section 3.20.2 Signage.

The Contractor shall not provide, hang, apply, fix, paint or otherwise display at or
on the Facility or Facility Site, or both, in areas generally visible to the public, any signage, logos
or other identifications unless required by Applicable Law or approved in writing by the
County’s Authorized Representative. To the extent the Contractor violates this obligation
specified in the immediately preceding sentence of this Section 3.20.2, the County shall have the
right to remove such signage, logos or other identifications and dispose of the same at the
Contractor’s cost and expense. The Contractor shall, at the County’s cost and expense, which
shall be limited to the Contractor’s Direct Costs, subject to Cost Substantiation, exclusive of
Markup, provide, hang, apply, fix, paint or otherwise display at or on the Facility or the Facility
Site, or both, as the County’s Authorized Representative may direct, signage, logos and other

identification as determined by the County’s Authorized Representative.

Section 3.21 Residue Processing.

The Contractor shall operate and maintain the Residue processing facilities to separate
plus five (5) inch material and recover Ferrous Metals, Non-Ferrous Metals and minus five (5)
inch material, all as specified in Schedule 2 (Performance Guarantees). The Contractor shall
separately store the above materials in the Residue storage and processing building; provided,
however, once such materials are separated, the Contractor may mix the plus five (§) inch
Ferrous Metal and minus five (5) inch Ferrous Metal. The Contractor’s Authorized
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Representative shall immediately notify the County’s Authorized Representative whenever the
plus five (5) inch particle size separation system, the Ferrous Metal recovery system or the Non-
Ferrous Metal recovery system (a)(1) is reasonably anticipated to stop operating for four (4)
hours or (2) has stopped for four (4) hours and (b) is placed back into operation after such four
(4) hour stoppage. The Contractor agrees to not conduct scheduled maintenance of the Residue
processing facilities that requires a shutdown of the Residue processing facilities during any
period of a scheduled boiler unit outage, except when all boiler units are shutdown
simultaneously.

Whenever the plus five (5) inch particle size separation system is not operational, the
Contractor shall separately store the Residue that has not been size-separated in the Residue
storage and processing building and shall promptly give notice to and coordinate with the
County’s Authorized Representative so that such Residue can be loaded separately onto Residue
hauling trucks provided by the County and disposed of at the Landfill by the County rather than
used by the County as cover material at the Landfill by the County. Alternatively, the Contractor
may introduce the Residue back into the Residue processing facility at an entry point prior to the
plus five (5) inch particle size separation system. The Contractor shall operate and maintain the
Residue storage and processing building at the Facility so as to ensure that all Residue, water and
any other material resulting from Residue handling, storage and processing only leaves the
Residue storage and processing building in hauling trucks.

The Contractor shall, during the first sixty (60) Days following the Contract Date,
prepare and submit to the Country’s Authorized Representative for County review and approval,
a Residue and Recovered Materials Management Plan addressing how the Contractor proposes to

manage and implement processes and procedures with respect to Residue and Recovered
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Material generation, size separation and treatment; Ferrous Metals and Non-Ferrous Metals
recovery from Residue; Residue testing; Residue and Recovered Materials load out and
transport; and management of collected or Residue contaminated material, if any, all in
accordance with Applicable Law and Prudent Industry Practices. Within thirty (30) Days
following the County’s Authorized Representative’s receipt of the proposed Residue and
Recovered Materials Management Plan, the County’s Authorized Representative shall review
and by Notice to the Contractor’s Authorized Representative, either approve or disapprove of
such proposed plan. If the County’s Authorized Representative by such notice disapproves of
the proposed Residue and Recovered Materials Management Plan, the County’s Authorized
Representative shall specify in reasonable detail in such notice his or her reasons for such
disapproval. The Contractor’s Authorized Representative shall, upon receipt of such notice,
revise the proposed Residue and Recovered Materials Management Plan accordingly and
resubmit it to the Country’s Authorized Representative for approval within fifteen (15) Business
Days after his or her receipt of the County’s Authorized Representative’s disapproval notice. If
the revised and resubmitted Residue and Recovered Materials Management Plan does not fully
correct, address and conform such plan to the County’s Authorized Representative’s disapproval
Notice, the foregoing procedure and timeframes for Notice and resubmission(s) or a revised
Residue and Recovered Materials Management Plan shall apply. If the County’s Authorized
Representative does not, by Notice, disapprove of the proposed Residue and Recovered
Materials Management Plan or, as applicable, any revised Residue and Recovered Materials
Management Plan, within the thirty (30) Day period following the County’s Authorized
Representative’s receipt of such plan, such Residue and Recovered Materials Management Plan

shall be deemed to have been approved by the County’s Authorized Representative. Once the
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Residue and Recovered Materials Management Plan is approved or deemed approved by the
County’s Authorized Representative, such plan shall be binding on the Parties with respect to the
Residue and Recovered Materials Management under this Agreement.

A County approved or, as applicable, deemed approved, Residue and Recovered
Materials Management Plan may be changed or amended unilaterally by the County, provided
that any Contractor incurred increased costs and expenses directly relating to such change shall

be paid to the Contractor in accordance with the procedures and other requirements of the

immediately succeeding paragraph; provided, however, unless the Parties negotiate and execute
an amendment to this Agreement, the County shall not make any change to the Residue and
Recovered Materials Management Plan that will (a) require that the Contractor transport and
dispose of Residue or (b) directly delay or prevent Contractor’s performance of its obligations
hereunder.

If County changes to the Residue and Recovered Materials Management Plan increase
the Contractor’s cost to comply with its obligations under this Agreement, the Contractor’s
Authorized Representative shall, within sixty (60) Days following the County’s Authorized
Representative’s Notice to the Contractor’s Authorized Representative of such change, provide
the County’s Authorized Representative with documentation and other evidence purporting to
support such cost increase. Failure ot the Contractor’s Authorized Representative to provide
such documentation and other supporting evidence within such sixty (60) Day period shall be
deemed a waiver of the Contractor’s right to seek reimbursement for increased costs unless the
County’s Authorized Representative, in his or her sole discretion, waives such period by Notice
to the Contractor’s Authorized Representative. If documentation and other evidence reasonably

supports the Contractor’s contention of increased costs, the Authorized Representative shall
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prepare an amendment to this Agreement, for the Board of County Commissioners’ review,
consideration and possible execution, identifying the cost increase relative to performing the
requirements associated with the County’s changes to the Residue and Recovered Materials
Management Plan and the method to be employed for reimbursing such costs. Any such cost
increase shall be limited to Direct Costs, subject to Cost Substantiation, inclusive of Markup.
Reimbursement shall, at the County’s election, be in the form of an adjustment to the Processing
Fee or a one-time, lump sum payment. Notwithstanding the foregoing of this Section 3.21 to the
contrary, if County changes to the Residue and Recovered Materials Management Plan increases
the Contractor’s costs to comply, the Contractor shall not be obligated under this Agreement to
comply with such changes unless and until an amendment to this Agreement is executed by the
Parties.

Subject to the provision in the last sentence of the paragraph immediately preceding the
immediately preceding paragraph and the last sentence of the immediately preceding paragraph
of this Section 3.21, failure of the Contractor to comply with the approved Residue and
Recovered Materials Management Plan shall subject the Contractor to Withholding or liquidated

damages pursuant to Sections 8.4.1.2, 8.4.1.3, 8.4.1.4, 8.4.5 or 8.4.7.1, respectively.

Section 3.22 Ferrous and Non-Ferrous Metals Recovery and Marketing.

Section 3.22.1 Marketing.
The Contractor shall manage, operate and maintain the Ferrous Metal and Non-
Ferrous Metal recovery systems in accordance with the Ferrous Metal Recovery System
Availability Guarantee and the Non-Ferrous Metal Recovery System Availability Guarantee
during the Term, market all Recovered Materials and deliver, or cause to be delivered,
Recovered Materials to the purchasing Entities. Transportation of Recovered Materials shall
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occur during and be limited to the Receiving Time. No Residue or Recovered Materials shall be
stored, maintained, stockpiled or otherwise exist outside of any enclosed building or conveyance
except as specifically provided herein. The Contractor shall abide by the procedures set forth in
the Residue and Recovered Management Plan with respect to Residue and Recovered Materials.
Subject to Section 3.22.3, the Contractor shall exercise reasonable efforts to market and sell all
Recovered Materials produced by the Residue processing system and deliver, or cause to be
delivered, within a time frame necessary to ensure the continuous operation of Residue
processing system, to the purchaser or its broker or representative of such Recovered Materials.
As part of such marketing, delivery and sale obligation, the Contractor shall:
(a) Sell Recovered Materials to markets or into markets wherein the
Recovered Materials will, consistent with Applicable Law, be recycled, reused,
refabricated or reconstituted.
(b) LLoad Recovered Materials (1) onto trucks or vehicles provided by the
Recovered Materials purchaser, or its broker or representative, for transport and delivery
to the Recovered Materials purchaser, or its broker or representative, or (2) if necessary,
onto trucks and vehicles arranged through and contracted for by the Contractor for
transport and delivery to the Recovered Materials purchaser, or its broker or
representative.
(©) Identify available markets for the sale of Recovered Materials and be
responsible for and exercise reasonable efforts to market and sell Recovered Materials.
In implementing such obligation, the Contractor shall endeavor to secure the highest Net

Revenues reasonably available for each type of Recovered Materials in the marketplace
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taking into account the credit status and ability to pay timely of the purchasing Entity, or
its broker or representative.
(d) As a condition precedent to any contract, purchase order or other

arrangement the Contractor may propose to enter into with any purchaser, or its broker or

representative, the Contractor shall provide the County the name and address of the -

proposed disposal site or sites for the disposal of any Residue remaining on the
Recovered Materials proposed to be delivered and sold to such purchaser, or its broker or
representative, and confirmation that such disposal site is permitted under all Applicable
Laws to receive and dispose of such Residue. Upon the provision of all such information
in such form and in such reasonable particulars acceptable to the County, the County will,
by Notice to the Contractor within five (5) Days following receipt of all such
information, approve or disapprove of such disposal site or sites. Failure of the County to
provid¢ such Notice within such five (5) D:;ly period shall be deemed County approval of
such disposal site.

(e) Provide to the County the information and data relative to the recovery
and sale of Recovery Materials and at such times as specified in Schedule 6 (Reporting
Requirements).

§)) Exercise reasonable efforts to (1) maximize the quality and quantity of
Recovered Materials and (2) minimize contamination and other incidences adversely
affecting the quality of Recovered Materials to be delivered and sold in the marketplace
so as to facilitate optimal pricing and receipt of Net Revenues in the marketplace. In any
and all cases, the Contractor shall not operate the Facility in a manner the Contractor

knows or reasonably should know could generate Recovered Materials and Residue that
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is Hazardous Waste.

(g) Promptly invoice all purchasers of Recovered Materials generated by the
Residue processing system and exercise all reasonable efforts to insure timely payment
and collection of all invoiced amounts.

(h) Upon receipt of payment by any purchaser, or its broker or representative,
for Recovered Materials delivered and sold to such purchaser, or its broker or
representative, provide a copy of the check, wire transfer notification or other payment
evidence to the County within two (2) Business Days of receipt by the Contractor of such
payment. The Contractor’s Monthly invoice and statement to the County shall reflect all
payments received by any purchaser, or its broker or representative, during the previous
Billing Month, clearly reflect the transportation costs, if any, for the delivery, on a
delivery-by-delivery basis, ot Recovered Materials to the purchaser, or its broker or
representative and other deducted or subtracted amounts in calculating Net Revenues for
such Billing Month, and allocate the County’s percentage share of Net Revenues to the
County.

(1) To the extent any Recovered Materials purchaser, or its broker or
representative, is past due or delinquent in its payments to the Contractor, the Contractor
shall pursue such payment collection and enforcement remedies as it, in its sole
discretion, determines appropriate. To the extent the Contractor pursues Legal
Proceedings(s), the Contractor may settle any such Legal Proceedings(s) or reduce any
past due or delinquent accounts for any amount less than the full balance owed and

payable without the prior written consent ot the County.
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Failure of the Contractor to comply with its obligation under this Section 3.22.1(¢) shall
subject the Contractor to Withholdings pursuant to Section 8.4.7.1.

Section 3.22.2 Sharing Percentage in Marketed Recovered Materials.

The Contractor and the County shall share in the Net Revenues received, if any,
by the Contractor from the sale of Recovered Materials, on the basis of fifty percent (50%) to the
Contractor and fifty percent (50%) to the County. The resulting amounts shall be included in the
calculation of the Service Fee pursuant to Section 8.2.6 or Section 8.3.5, as applicable.

Section 3.22.3 No Market for Recovered Materials.

If no market or purchasers for such Recovered Materials can be identified by the
Contractor or the County or if Ferrous Metals or Non-Ferrous Metals, or both, can only be sold
or otherwise disposed of at a loss, the Contractor’s Authorized Representative shall promptly
notify the County’s Authorized Representative of such circumstance and the County shall elect
to treat such circumstance as an uneconomic marketplace in which case, the County shall (a)
direct that the Contractor cease marketihg activities but not Facility operations, Processing and
Residue processing or (b) instruct the Contractor to market such Ferrous Metals or Non-Ferrous
Metals, or both, in which case the County shall pay the cost of such market loss, i.e., the amount
by which the cost to transport and sell or provide the Ferrous Metals or the Non-Ferrous Metals,
or both, to the marketplace is an economic loss, in an amount not to exceed fifty thousand dollars
($50,000.00) per Billing Year, pro rata for a Billing Year less than a full calendar year, adjusted
by the Adjustment Factor, which amount shall be applicable to an economic loss for Ferrous
Metals or Non-Ferrous Metals, or both if both such metals markets are an economic loss. To the
extent the loss exceeds such capped amount on a Billing Year basis, the Contractor shall have no

obligation to market Ferrous Metals or Non-Ferrous Metals or, as applicable, both, unless and
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until the Parties negotiate and execute an amendment to this Agreement. If Recovered Materials
exceed the capacity of the storage bunker provided inside the Residue storage and processing
building for such Recovered Materials due to the foregoing sentence or clause (a) of this
paragraph, then the County shall, at its cost and expense, transport or shall arrange for the
transport of such Recovered Materials to the Landfill or such other storage or disposal location

as the County shall determine.

Section 3.23 Competitive Procurement of Reagents.

Section 3.23.1 Competitive Procurement by Contractor.

The Contractor shall exercise all reasonable efforts to purchase Reagents at the
lowest price available in the marketplace consistent with Reagent delivery reliability and the
quality of Reagent necessary for the efficient and effective operation of the Facility. With
respect to any such purchase or contractual arrangement. the Contractor shall exercise all
reasonable efforts to minimize cancellation charges, if any. The County’s Authorized
Representative may, from time-to-time, by Notice to the Contractor’s Authorized Representative,
direct that the Contractor prepare one or more bid packages and competitively bid one or more
Reagents. In such case, the Contractor shall thereafter solicit bids from at least three (3)
qualified and responsible vendors for each applicable Reagent. Upon receipt of such bids, the
Contractor shall evaluate and recommend the Best Evaluated Bidder for selection. The selection,
bids, evaluation and recommendation shall all be forwarded to the County’s Authorized
Representative for review and approval. If three qualified and responsible vendors are not
reasonably available or if three qualified and responsible bidders are available but less than three
bids are received, the County’s Authorized Representative (a) shall, with respect to three

qualified and responsible vendors not being reasonably available, waive the requirement that the

3-53



three bids be received and evaluated and (b) may, with respect to three qualified and responsible
bidders being available but less than three bids being received, waive such requirement. Any
waiver must be given in writing. The Contractor’s evaluation shall be based on the Best
Evaluated Bidder and the Contractor shall rank the bids in accordance with such standard. The
Contractor shall consult with and shall receive written approval from the County’s Authorized
Representative before'awarding any bid. After such consultation, the Contractor may award the
bid to the Best Evaluated Bidder or as otherwise directed by the County. Any contractual
arrangement the Contractor may have with the awarded bidder for the provision of Reagent(s)
shall include a provision recognizing and authorizing the County, at its election, to pay the
awarded bidder directly for the applicable Reagent(s) by purchase order

To the extent the Contractor’s procurement under this Section 3.23.1 results in the
termination of a Contractor Reagent purchase or contractual arrangement, the County shall pay
the Contractor its Reagent cancellation charges, if any, that are actually incurred by the
Contractor and result directly from such termination, subject to Cost Substantiation, provided
that such procurement was directed by the County.

Notwithstanding the Contractor’s purchase obligations pursuant to this Section 3.23.1,
the County’s Authorized Representative, upon Notice to the Contractor consistent with Section
3.23.2, purchase Reagents required by the Contractor for use and application at the Facility in
accordance with Section 3.23.2. If the County exercises such purchase right, it shall nevertheless
remain liable for the Contractor’s cancellation charges, if any, pursuant to this Section 3.23.1.

Section 3.23.2 County Purchase of Reagents.

The County, upon thirty (30) Days Notice to the Contractor’s Authorized

Representative, may, in lieu of the Contractor’s otherwise applicable obligations pursuant to
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Section 3.23.1, elect to procure and purchase any or all Reagents to be used and applied by the
Contractor to meet its obligations under this Agreement. If the County so elects, the Contractor
shall promptly coordinate with and, within five (5) Days following the County’s Notice, provide
the County with data and information addressing the Contractor’s Reagent usage rate at the
Facility for the Reagents the County proposes to procure and purchase for the Contractor’s usage
at the Facility; the quantity of such Reagents on-hand at the Facility Site; the amount of such
Reagents on order by the Contractor; the sources of such Reagents; such Reagent specifications;
the Contractor’s timeframe requirements for the delivery thereof to the Facility; and other
pertinent data and information requested by the County. Thereafter, the Contractor shall, as part
Monthly Reporting Requirements pursuant to Section 5.3 and Schedule 6 (Reporting
Requirements), provide such data and information to the County so that the County can perform
its procurement and purchase of such Reagents in a timely manner. To the extent the
Contractor’s Reagent usage for such Reagents exceed the Maximum Reagent Utilization
Allowance, the Contractor shall be liable for and pay to the County pursuant to Section 8.6.2.5.
The County shall not be liable to the Contractor for any Reagents used at the Facility that
are procured and purchased by the County for such purpose if such Reagents meet the
specifications provided by the Contractor to the County. However, if such Reagents are not
delivered to the Facility Site for such Contractor usage in a timely manner which would, if the
Facility were continued to be operated absent such usage (which continued Facility operation
shall be deemed Contractor Fault if such operation would result in a Permit violation), such
untimely delivery that results in a cessation of Facility operations so as not to have a Permit

violation, shall be deemed to have occurred due to County Fault unless the County or the
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provider of such Reagents experienced a Force Majeure in which case, Section 9 shall be
applicable.

To the extent the County subsequently determines that it no longer desires to procure and
purchase some or all such Reagents for use at the Facility, it shall provide the Contractor with at
least thirty (30) Days Notice of such determination and the Contractor shall, following such
thirty (30) Days Notice, be responsible for resuming the procurement, purchase and timely

delivery of such Reagents, and the provisions of Section 3.23.1 shall be applicable.

Section 3.24 Prohibition of Use of Facility and Facility Site for Other Business Purposes.

The Contractor shall not use the Facility and/or the Facility Site to conduct any service or
activity other than those relating directly to the Work without written authorization from the

County’s Authorized Representative; provided, however, the County recognizes that the

Contractor may provide or perform a service or activity not directly related to the Work that
may, for a period of time, be an additional service of benefit to the County. In such event, the
County’s Authorized Representative may, in his or her sole discretion and on terms and
conditions specified in writing by the County’s Authorized Representative, permit the Contractor
to provide or perform such service or activity for a specified period of time not to exceed one

year.

Section 3.25 Operation and Maintenance Manuals, Drawings and Other Facility Records.

The Contractor shall update or replace, maintain and keep current all Operation and
Maintenance Manuals, As-Built Drawings, maintenance records and logs of the Facility and
Facility Site and other Facility records in both hard copy and in electronic format reasonably

acceptable to the County’s Authorized Representative, if feasible. The baseline against which
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the Contractor shall be responsible for updates shall be (a) those Operation and Maintenance
Manuals, As-Built Drawings, maintenance records and logs of the Facility and Facility Site, and
other Facility records in existence and in the County’s possession as of the Commencement
Date, and to the extent such are in the County’s possession as of the Commencement Date, it
shall be the County’s responsibility to provide to the Contractor all of the same which shall be
included as Records that the Parties agree will not be Confidential Information, and (b) any such
documents that are prepared or modified as part of and as required by Section 10.6 or Schedule
19 (Technical Recovery Plan), or both. If the Operation and Maintenance Manual prepared by
the Prior Contractor has been replaced by the Contractor, thereafter the Contractor’s Operation
and Maintenance Manual shall be the baseline for purposes of this Section 3.25. With respect to
the Equipment or any materials worked on by the Contractor prior to the first anniversary of the
Commencement Date, the Contractor shall, prior to first anniversary of the Commencement
Date, deliver one set each in hard copy and, if feasible, in electronic format acceptable to the
County’s Authorized Representative of such updated manuals, drawings, and other records to the
County’s Authorized Representative. Thereatter, by October 1 of each Billing Year, the
Contractor shall deliver one set each in hard copy and, if feasible, in electronic format acceptable
to the County’s Authorized Representative of such updated manuals, drawings and other records
to the County’s Authorized Representative for any Equipment or materials worked on by the
Contractor during such Billing Year. If, however, there are no updates from the previous Billing
Year of such manuals, drawings and other records, or such updates have been previously
provided during the Billing Year, the Contractor shall, by Notice to the County’s Authorized
Representative, so advise the County each October. Failure of the Contractor to comply with

this Section 3.25 shall subject it to Withholding in accordance with Section 8.4.7.1.
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As projects are completed pursuant to Section 10, including those pursuant to Section
10.6 and Schedule 19 (Technical Recovery Plan), the Contractor shall promptly incorporate the
operation and maintenance manual for each such projects (if any) into the Operation and
Maintenance Manual for the Facility, and shall promptly provide updated Operation and
Maintenance Manuals, As-Built Drawings and other records pertaining to the projects to the

County, and thereafter pursuant to the immediately preceding paragraph of this Section 3.25.

Section 3.26 Performance Test Plan and Performance Tests.

The Contractor shall, within three (3) Months after the Commencement Date, prepare and
deliver for review and approval by the County’s Authorized Representative and the Consulting

Engineer, a performance test plan (“Performance Test Plan™) incorporating the elements

contained in the outline set forth in Part B of Schedule 3 (Performance Calculations and Test
Procedures) and providing additional details that may be necessary or appropriate to bring clarity
to such plan. Within thirty (30) Days after the County’s Authorized Representative’s receipt of
such proposed plan, the County’s Authorized Representative shall, by Notice to the Contractor’s
Authorized Representative, either approve or disapprove of such plan. If the County’s
Authorized Representative, in such Notice, disapproves of such plan, he or she shall describe, in
reasonable detail, how such proposed plan is deficient, and the Contractor’s Authorized
Representative shall revise the plan consistent with the County’s Authorized Representative’s
deficiency comments and submit such revised plan to the County’s Authorized Representative
for review and approval within fifteen (15) Days following his or her receipt of the County’s
Authorized Representative’s Notice. The Authorized Representatives shall continue such
procedure until the plan is approved by the County’s Authorized Representative or until either
Authorized Representative submits the matter to dispute resolution pursuant to Section 14. If the
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County’s Authorized Representative fails to approve or disapprove a submitted plan within thirty
(30) Days following his or her receipt of such plan, such submitted plan shall be deemed
approved. Upon such plan’s approval, deemed approval or approval by resolution pursuant to
dispute resolution in accordance with Section 14, the approved Performance Test Plan shall
thereafter be binding on the Parties under this Agreement.

At any time after the Initial Operating Period and during the remainder of the Term, at
the County’s sole cost and expense, the County’s Authorized Representative may request in
writing to the Contractor’s Authorized Representative, a Performance Test of any or all of those
portions of the Facility subject to Performance Testing as set forth in Schedule 3 (Performance
Calculations and Test Procedures) and in accordance with the Performance Test Plan; provided,
however, that the County shall not request Performance Tests with such frequency as will

unreasonably interfere with the Contractor’s Work; provided, further, quarterly Performance

Tests requested by the County’s Authorized Representative shall not be considered unreasonable

interference with the Contractor’s Work; provided, further, however, that Performance Tests

shall only be required more frequently than one time each Billing Year if the County has reason
to believe the Contractor is not meeting one or more applicable Performance Guarantees. The
Contractor may also provide Notice to the County’s Authorized Representative of a Performance
Test at the Contractor’s sole cost and expense, with such Contractor cost and expense to include
those of the Consulting Engineer. Such Performance Test shall be conducted by the Contractor
in accordance with Schedule 3 (Performance Calculations and Test Procedures) and the
provisions of the approved Performance Test Plan. If there is an inconsistency or conflict
between the Performance Test procedures between Schedule 3 (Performance Calculations and

Test Procedures) and the approved Performance Test Plan, the approved Performance Test Plan
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shall govern and control. All Performance Testing conducted pursuant to this paragraph shall
commence within fifteen (15) Days (twenty-four [24] hours in the case of the Residue Particle
Size Guarantee test specified in Part B of Schedule 3 [Performance Calculations and Test
Procedures]) after receipt of the County’s request therefor or the Contractor’s Notice thereof,
provided that with the exception of a Performance Test for the Residue Particle Size Guarantee,
the County shall not require any Performance Test during any turbine-generator or boiler outage.
If the results of any such Performance Test are below the applicable Performance Guarantee, an
Adjustment shall be made in accordance with Sections 8.4.1, 8.4.5 or 8.4.7 starting on and after
the Day that the pertinent Performance Test evidencing noncompliance with the particular
Performance Guarantee was completed.

Such Adjustments(s) shall continue to be made monthly until such time as the Contractor
elects to perform a subsequent Performance Test with respect to the particular Performance
Guarantee which (a) evidences that compliance with such Performance Guarantee has been
achieved, in which case the Adjustment shall cease as of the date such subsequent Performance
Test was completed or (b) compliance with such Performance Guarantee was not achieved in
which case such Adjustment shall continue. Each subsequent Performance Test for a particular
Performance Guarantee on which Adjustments were being made immediately prior to the
conduct of such subsequent Performance Test shall be at the sole cost and expense of the
Contractor and shall be conducted by the Contractor. The County shall be given at least five (5)
Business Days prior Notice of each such subsequent Performance Test and the County and the
Consulting Engineer shall have the right to be present during such Performance Test to observe

and to receive promptly the results of each such subsequent Performance Test.
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Section 3.27 Power Purchase Agreement.

Section 3.27.1 Compliance.

The Contractor shall comply in all respects with the County’s obligations under
the Power Purchase Agreement, the Interconnection Agreement and NERC and FRCC submittals
and requirements. In furtherance of such compliance, the Contractor shall, within sixty (60)
Days following the Contract Date and thereafter within thirty (30) Days after the delivery of any
subsequent power purchase agreement or interconnection agreement to the Contractor’s
Authorized Representative, prepare for the County’s Authorized Representative’s review and
approval, written protocols addressing the means, methods, procedures and notices for (a)
securing and maintaining such compliance, (b) communications between the Parties and the
Electric Utility, and, as applicable, NERC and FRCC, and (c) the circumstances and mechanisms
for securing authorizations from the County’s Authorized Representative relative to the
Contractor’s fulfillment of its obligations under this Section 3.27. Such written protocols shall
be delivered by the Contractor’s Authorized Representative to the County’s Authorized
Representative prior to the Commencement Date or in the case of any subsequent power
purchase agreement or interconnection agreement, within thirty (30) Days after delivery of a
subsequent power purchase agreement or interconnection agreement to the Contractor’s
Authorized Representative. The County’s Authorized Representative shall, within thirty (30)
Days of the County’s Authorized Representative’s receipt of such protocols, either approve such
protocols or provide written comments thereon. If the County’s Authorized Representative
approves such protocols, he or she shall provide Notice to the Contractor’s Authorized
Representative of such approval. If the County’s Authorized Representative provides written

comments on such protocols to the Contractor’s Authorized Representative, the Contractor’s
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Authorized Representative shall revise the protocols consistent with such comments and
resubmit the revised protocols to the County’s Authorized Representative within fifteen (15)
Days of the Contractor’s Authorized Representative’s receipt of such comments. The County’s
Authorized Representative shall again have thirty (30) Days after its receipt of such revised
protocols to approve the same, or provide written comments thereon. Such process shall
continue until such protocols are approved. Failure of the County’s Authorized Representative
to approve or provide written comments on the applicable protocols within said thirty (30) Day
period after receipt of such protocols shall be deemed an acceptance of such protocols.
Section 3.27.2 Annual Provision of Electric Generation and Related Information.

No earlier than September 15 and no later than October 1 of each Billing Year,
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